MEMORANDUM OF AGREEMENT
AMONG

THE CITY OF LOS ANGELES
ACTING THROUGH THE
BOARD OF HARBOR COMMISSIONERS,
THE HARBOR COMMUNITY BENEFIT FOUNDATION,
AND THE
CHINA SHIPPING PETITIONERS
REGARDING THE
INDEPENDENT AIR QUALITY MITIGATION PROGRAM
REQUIRED BY THE CHINA SHIPPING AMENDED STIPULATED JUDGMENT

This Memorandum of Agreement (“Agreement”) is made as of this__ day of
, 20__, by and among the Petitioners in the China Shipping litigation, listed
in Exhibit “A” hereto (“Petitioners”), the Harbor Community Benefit Foundation
(“HCBF”), a not-for-profit corporation, and the City of Los Angeles (“City”), a municipal
corporation, acting by and through its Board of Harbor Commissioners (“BOHC”), who,
from time to time herein, shall be referred to individually as “Party” and collectively as
“Parties.”

RECITALS

WHEREAS, on or about June 14, 2004, the City and Petitioners became bound
by the Amended Stipulated Judgment (“ASJ”) to settle the case of Natural Resources
Defense Council, Inc., et al. v. City of Los Angeles, et al., Los Angeles County Superior
Court Case No. BS 070017, a case brought by Petitioners challenging the
environmental impact report and related findings for the China Shipping Container
Terminal Project at Berths 99-109 (“the China Shipping Project”), a copy of which ASJ is
attached hereto as Exhibit “B”;

WHEREAS, the ASJ required the City to adopt mitigation for the China Shipping
Project at the Port of Los Angeles (“Port”), including to provide $50 million for the
mitigation of air quality and aesthetic environmental impacts of Port operations on the
communities surrounding the Port, including both the communities of Wilmington and
San Pedro, California, which are especially impacted by the operations of the China
Shipping Project (the “Mitigation Payment”);

WHEREAS, funds from the Mitigation Payment were used to fund projects that
mitigated the environmental impacts of the China Shipping Project (“China Shipping
Mitigation Projects”) and were administered by the City of Los Angeles Harbor
Department (“Harbor Department”);

WHEREAS, the ASJ provided that the Mitigation Payment be committed for use
within five years, but that if at the conclusion of the five years any funds remain that had
not been allocated, such funds shall be applied to “an independent air quality mitigation
program available to administer the funds and mutually agreeable to the Parties, with
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restrictions sufficient to ensure that such funds are used to reduce Port-related
emissions.” (ASJ page 24, lines 11-13);

WHEREAS, that five-year term has lapsed, effective June 14, 2009, and
approximately $9,226,944 remains unallocated,;

WHEREAS, by way of a separate agreement, $4,000,000 of the remaining funds
will be provided to the South Coast Air Quality Management District to fund a zero-
emissions catenary system demonstration project, which the City and the China
Shipping Petitioners agree is a project that is reasonably calculated to reduce Port-
related air emissions; and

WHEREAS, after considerable and extensive investigation, discussion, and
negotiation, the Parties have agreed that $5,226,944 of these funds shall be disbursed
to an independent air quality mitigation program, to be administered by HCBF for the
reduction of Port-related air emissions (the “Air Quality Mitigation Fund”);

NOW, THEREFORE, the Parties agree as follows:
AGREEMENT

1. Recitals. The Recitals to this Agreement above are hereby incorporated herein
and made a part hereof.

2. Effective Date. This Agreement shall become effective on the date of full
approval by City, Petitioners, and HCBF (“Effective Date”).

3. Term. The Term of this Agreement is from the date of execution by all the
Parties through and until May 31, 2021 and may be renewed for five (5) years by
mutual agreement of the Parties.

4. Early Termination. This Agreement may terminate earlier than the duration
specified in Paragraph 3 if one of the following occurs: (a) written agreement by
the Executive Director of City’s Harbor Department (“Executive Director”) and the
Petitioners, or their designated representative(s), that HCBF has fully performed
its obligations under this Agreement; (b) the mutual written consent of all Parties;
(c) a Party’s unilateral termination of the Agreement, with cause, upon thirty (30)
days’ written notice; or (d) a Party’s unilateral termination of the Agreement,
without cause, upon ninety (90) days’ written notice; or (e) the ASJ is deemed
invalid or unenforceable. Termination under this Section shall trigger obligations
set forth under Paragraph 6, Obligations Upon Termination or Expiration, below.
If a Party’s unilateral decision to terminate for cause is based on a disputed
matter of the performance of one or more of the Parties, then all Parties shall
make good faith efforts to resolve any such disputes, including employing the
process articulated in Paragraph 11, Dispute Resolution, prior to termination
becoming effective.




5. HCBF Administration of the Air Quality Mitigation Fund. HCBF will administer

and manage the Air Quality Mitigation Fund (“AQMF”), including but not limited to
the development and issuance of requests for proposals, evaluation, funding,
and administration of grants, in a manner consistent with this Agreement.

a.

Independent Financial Manager. The AQMF shall be managed by either
JPMorgan Chase Private Bank or by another appropriate independent
financial manager (“Independent Financial Manager”), selected by HCBF with
BOHC’s approval, which approval shall not be unreasonably withheld. The
City must review and approve the agreement between HCBF and the
Independent Financial Manager and such agreement must be in full force and
effect before the City disburses any funds under this Agreement.

Program Account. A special program account, to be administered by HCBF,
shall be created for the AQMF, which cannot be comingled with any other
funds raised or controlled by HCBF.

Transfer of Funds. Within sixty (60) days after the Effective Date of this
Agreement, or thirty (30) days after the effective date of the agreement with
the Independent Financial Manager, whichever is later, the City shall transfer
$5,226,944 to the new AQMF special program account held by the
Independent Financial Manager selected pursuant to Paragraph 5(a).

Additional Funding from Other China Shipping Mitigation Projects. If any of
the funds currently allocated to other, ongoing China Shipping Mitigation
Projects are unspent, Port staff shall provide information about the completed
project(s) and the unspent funds to the Petitioners and BOHC within ninety
(90) days of completion of the other project(s). Upon determination of project
completion and approval of fund transfer by the BOHC, these funds will
become part of the Air Quality Mitigation Fund administered by HCBF to use
to reduce Port-related air emissions, consistent with this Agreement.

BOHC Review. The Independent Financial Manager shall disburse funds
from the AQMF special program account pursuant only to approvals of the
BOHC, in accordance with Paragraph 5(f)(viii), Funding Projects from the
AQMF Special Program Account. City and HCBF shall work cooperatively to
facilitate the receipt and transfer of funds to/from the AQMF special program
account, including, but not limited to subsequent changes in the Independent
Financial Manager, if any.

Project Criteria and Process to Transfer Funds.

i. Projects. HCBF shall administer the monies in the AQMF
special program account exclusively for projects that are
reasonably calculated to reduce Port-related air emissions. This
includes emissions resulting from the transport and handling of



cargo within, into, out of, to, or from the Port of Los Angeles,
including but not limited to cargo transport and handling by
ships, harbor craft, trucks, locomotives, or cargo handling
equipment. The projects may include the demonstration of
freight movement technologies that have zero or near-zero
tailpipe emissions, such as hybrid or electric vehicles and cargo
handling equipment, ship emission reduction technologies, or
catenary or electric truck technologies, among others. HCBF
may solicit projects for funding through one or multiple requests
for proposals. All projects to be funded must be consistent with
this Agreement, the Tidelands Trust Grant, and all federal, state
and local laws.

HCBF shall prioritize funding the demonstration or
implementation of zero or near-zero emission freight movement
technologies and other emerging technologies that seek to
demonstrate significant emissions reductions from conventional
diesel-fueled vehicles and equipment that operate in and around
the Port (including ships, harbor craft, trucks, locomotives, or
cargo handling equipment). Not less than a majority of AQMF
funds shall be spent towards the demonstration or
implementation of such technologies. Priority shall also be
given to technologies that, if they were widely deployed, would
significantly reduce air emissions and/or air quality related
health risks from the largest sources of air pollution from port
operations, namely ships, harbor craft, trucks, locomotives, or
cargo handling equipment.

Geographical Boundaries. The projects funded by the AQMF
are expected primarily to benefit the communities of San Pedro
and Wilmington. Projects funded by HCBF shall demonstrate
achievable emissions reduction benefits in communities within
approximately 25 miles of the San Pedro Bay, with a primary
benefit occurring in the communities of San Pedro and
Wilmington, although the benefits may also extend beyond the
25-mile boundary. With respect to demonstration projects
funded by HCBF under this Agreement, such projects shall be
deployed or implemented within this same 25-mile geographic
boundary. A map delineating the 25-mile boundary is attached
hereto as Exhibit “C”.

Project Criteria. HCBF shall develop and adopt project criteria
for the purpose of HCBF’s solicitation, development, and
evaluation of project proposals to ensure that projects approved
and funded through the AQMF special program account shall
reduce Port-related air emissions, and are consistent with the
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Tidelands Trust and this Agreement. HCBF shall consult with
the Petitioners and City regarding HCBF'’s criteria, including
sharing draft criteria with the Petitioners and City and soliciting
the Petitioners’ and City’s input. Such criteria shall include the
organizational capacity of the applicant to complete the project,
the benefits of the project, the project’'s community impact, cost-
effectiveness, feasibility, potential for reducing emissions and/or
health risks, the project’s potential to advance deployment of
near zero or zero emission technologies or emerging
technologies, whether the project is or will receive other
additional funding such that the AQMF funds are being
leveraged, and other relevant criteria to ensure reduction of
Port-related air emissions.

Evaluation. HCBF staff will research whether a proposed
project, through information provided in the proposals and any
other sources of information that it may in its discretion choose
to use, meets the project criteria developed by HCBF, and
HCBF staff shall make a recommendation of its findings to the
Board of Directors of HCBF.

Presentation of HCBF Proposal to BOHC. If the HCBF Board of
Directors approves a proposal for funding, HCBF shall forward a
report to the BOHC that includes (a) a resolution from HCBF’s
Board of Directors that the project(s) conform(s) to the
requirements of this Agreement; (b) demonstration that the
project(s) will reduce direct or indirect Port-related air emissions
connected with the transport and handling of cargo within, into,
out of, to, or from the Port of Los Angeles; (c) a description of
the progress of previously approved projects and the balance of
AQMF funds at the time of the report; (d) demonstration that the
budget and schedule for funding drawdowns are appropriate for
the type of project; (e) demonstration that the project is
consistent with the Tidelands Trust Act, and (f) the HCBF Board
approved substantial form of contract for the project(s).

BOHC Review and Approval. Upon receipt of a request from
HCBF, the Executive Director of the Harbor Department shall
place on the agenda of a BOHC meeting to be held within sixty
days of receipt of the request an agenda item to receive,
consider, and vote on a report from HCBF, as described above.
The BOHC shall review each project, its associated budget, and
schedule for funding as to consistency with this Agreement.
The BOHC may not decline to approve release of the funds for
a project that is consistent with the terms of this Agreement.
Should the BOHC decline to approve release of the funds for a




project, it shall provide written findings relating to the reasons
for the rejection based on the project’s inconsistency with this
Agreement.

viii.  Funding Projects from the AQMF Special Program Account.
Upon approval by the BOHC of one or more projects, within the
later of (a) two weeks from BOHC approval or (b) the sixth City
Council meeting day after BOHC approval, HCBF staff shall
issue a letter to be jointly executed by the City and HCBF,
instructing the Independent Financial Manager to transfer funds
from the AQMF special program account to HCBF. Funding
shall be disbursed from the AQMF special program account to
HCBF in a lump sum.

ix.  Project Contracts. Contracts for approved projects and all other
AQMF expenditures shall be executed solely between HCBF
and its vendors or grantees. HCBF may either contract directly
with an entity to complete an approved project, complete a
project using its own staff, or generate a Request for Proposals
(“RFP”) for certain projects to be funded by the AQMF. HCBF
shall award contracts based on a fair and competitive process.

Xx.  Disbursement Schedules. HCBF shall establish a disbursement
schedule for each grantee, according to the unique needs and
performance benchmarks of each project, and shall disburse
funds to the grantee(s) at its sole discretion, in adherence to
said schedule.

g. Administrative Costs. HCBF shall annually withdraw funds from
the AQMF special program account to pay for actual administrative
costs. HCBF shall work with Harbor Department staff and SCAQMD when
and where possible to reduce administrative costs by obtaining subject
matter expertise and cost containment. Withdrawals to cover actual
administrative costs generally shall not exceed 10% (ten percent) of the
dollar amount of the grants approved annually by the BOHC after the first
year from the Effective Date. Administrative costs may include, but are
not limited to, costs for staff time managing and overseeing the
implementation of this Agreement, insurance, legal costs including without
limitation those related to mediation and arbitration under this Agreement,
program management to ensure timely progress and oral/written reporting,
contract administration time for contracts and invoices, and
technical staff time for review of contractor work and expertise on
project work. Technical and legal support for the purpose of
determining whether a proposed project is consistent with this
Agreement shall be treated as part of the administrative costs of
HCBF. In the event HCBF determines that the amount of




administrative costs will exceed the 10% (ten percent) limit, HCBF
may request an increase in this amount in any given year by
submitting a request to the Harbor Department.

I. Initial Payment. City hereby approves an advance of
administrative costs of $250,000 to HCBF from the AQMF
special program account to administer development and
issuance of the initial Requests for Proposals. Within two
weeks from the Effective Date of this Agreement, HCBF
staff may issue a letter to be jointly executed by the City’s
Executive Director and HCBF, instructing the Independent
Financial Manager to transfer to HCBF from the AQMF
special program account Two Hundred Fifty Thousand
Dollars ($250,000) within thirty (30) days of the request for
payment.

il. Subsequent Payments. All subsequent payments to HCBF
for administrative costs shall be issued by the Independent
Financial Manager in accordance with the same procedure
described in Paragraph 5(f)(vii).

h. Annual Budget. Not later than the one year anniversary of the receipt of
the advance provided for in Paragraph 5(g)(i) above, and annually
thereafter, HCBF shall provide to the Executive Director of the Harbor
Department an accounting of the annual administrative costs (no less than
6 months accrued and no more than 6 months projected), coupled with an
annual budget and funding request for the anticipated administrative costs
for the subsequent year. Subject to the terms, conditions and limitations
of this Agreement and other provisions of the law, the Harbor Department
shall approve adequate funding to HCBF to meet the administrative needs
of program administration. The Harbor Department shall not arbitrarily or
unreasonably decline or reduce an annual budget request from HCBF-.
Should the Harbor Department decline or reduce a budget request from
HCBF, it shall provide written findings relating to the reasons for the
rejection.

6. Obligations Upon Termination or Expiration.

a.

If this Agreement is terminated under Paragraph 4, Early Termination, HCBF
shall be entitled to retain all necessary funding already disbursed to HCBF
from the AQMF in order that HCBF receive compensation for all work
reasonably expended under this Agreement, including work already
performed and work still required to be performed, and in order that HCBF be
able to pay all pending or future disbursements required by contracts
authorized under this Agreement.




b. Upon expiration under Paragraph 3, Term, or earlier termination under
Paragraph 4, Early Termination, of this Agreement, HCBF shall return all
monies to the AQMF it has received from the AQMF, net of any funds it is
entitled to retain under Paragraph 6(a), above. All such funds returned to the
AQMF shall be allocated to an independent air quality mitigation program in
accordance with the ASJ (ASJ page 24, lines 11-15). Similarly, all funds
remaining in the AQMF shall be allocated to an independent air quality
mitigation program in accordance with the ASJ (ASJ page 24, lines 11-15).

If this Agreement is terminated under Section 4, Early
Termination, and the termination is by a Party other than
HCBF and is a termination without cause, either (1) HCBF
shall be relieved of all of HCBF’s responsibilities for any and
all contractual obligations relating to projects undertaken by
HCBF under this Agreement, including but not limited to
making scheduled disbursements and administering the
work under those contracts, and the City in consultation with
the remaining Parties will assume those responsibilities; or
(2) upon mutual agreement among all Parties to this
Agreement, that provides for sufficient funding for HCBF to
retain responsibility for such contractual responsibilities,
HCBF may retain those responsibilities to the extent agreed
among the Parties to this Agreement.

Subject to the provisions of Paragraphs 6(b) and 6(b)(i)
above, if this Agreement is terminated under Section 4, Early
Termination, or upon expiration of this Agreement pursuant
to Paragraph 3, Term, HCBF shall be relieved of all its
responsibilities under this Agreement and the remaining
funds in the Air Quality Mitigation Fund shall be allocated to
an independent air quality mitigation program in accordance
with the ASJ.

HCBF shall ensure that the agreement with the Independent
Financial Manager selected to manage the AQMF (either
JPMorgan Chase Private Bank or by another appropriate
Independent Financial Manager) selected by HCBF with
BOHC'’s approval contains a provision that provides in
pertinent part:

“Termination of Independent Financial Manager Obligation.

In the event that the agreement between HCBF, the City of
Los Angeles and the China Shipping Petitioners that

established the Independent Air Quality Mitigation Program
and the AQMF is terminated or expires, or in the event that
HCBF, or its successor, is declared by City to be in default
under said agreement, or in the event there are no projects
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funded under the AQMF special program account for a
period longer than eighteen (18) months, unless

excused by the Executive Director, the obligation of the
Independent Financial Manager shall be terminated and all
documents, money, or other items held by the Independent
Financial Manager shall be disbursed, delivered and
returned to the City of Los Angeles, Harbor Department
within thirty (30) days of the occurrence of such event. In
the event of the termination of the AQMF special program
account, whether it shall result from the request of the
principals or otherwise, the fees and charges due to it for its
costs, charges, fees, and expenses, including expenditures
incurred for insurance and other purposes, shall be paid
from the remaining funds in the AQMF special program
account prior to the disbursement of the remaining funds to
the City of Los Angeles Harbor Department.”

iv. Within sixty (60) days of the expiration or earlier termination
of this Agreement, HCBF must report to the BOHC (1) the
amount of all remaining funds, if any, including any interest
accrued during the term of the Agreement that HCBF did not
allocate towards projects aimed at reducing Port-related air
emissions or to administrative costs; (2) the amount of all
remaining funds already disbursed to HCBF from the AQMF
special program account, and (3) the funding, if any, needed
for administration, recordkeeping, and final reporting
expenditures required by this Agreement.

Within sixty (60) days of final completion of all reporting, tax, and agency
filings necessary to administer this Agreement, HCBF shall return to the
BOHC all remaining funds, including any interest accrued during the term
of the Agreement that HCBF is not legally obligated to expend on
previously approved projects aimed at reducing Port-related air emissions
or that are necessary for reasonable and actual administrative costs.

If this Agreement is terminated under Paragraph 4, Early Termination,
HCBF shall use its best efforts to facilitate a smooth transition of all
pending or uncompleted responsibilities or tasks under this Agreement,
including providing copies of all necessary documentation to the other
Parties to this Agreement and providing reasonable cooperation with the
other Parties to this Agreement. HCBF shall bear no other responsibilities
under this Agreement upon termination, other than those set forth herein.
In addition, HCBF shall undertake all necessary actions and execute all
necessary documents to ensure that any funds held by the Independent
Financial Manager are disbursed to the City of Los Angeles, Harbor
Department.




7. Third Party Approvals. The Parties acknowledge that the implementation of Port-
related air emission reduction projects funded by HCBF pursuant to this
Agreement may need the review and approval of third parties, such as regulatory
agencies. Project grantees, and not HCBF, shall have the obligation to seek and
obtain any third party approvals required to undertake and complete projects
under this Agreement. Funding for third party approvals (including, but not
limited to, verification) will be included as part of the grant project funding
agreement, where appropriate, or as matching funds. To the extent that the lack
of a third party’s approval precludes HCBF’s performance of this Agreement,
such nonperformance shall not constitute a breach of this Agreement so long as
HCBF acted in good faith and used its best efforts to perform its obligations
under this Agreement.

8. Recordkeeping and Audit Rights. HCBF shall keep and maintain full, complete,
and accurate books of accounts and records of the monies expended pursuant to
this Agreement in accordance with generally accepted accounting principles
consistently applied, which books and records shall be accessible to and open
for inspection and copying at HCBF’s offices upon fifteen (15) work days prior
written request to perform a record inspection or a full audit through an
independent third party auditor, through City staff, or otherwise. Any audit or
inspection shall be conducted during HCBF’s normal business hours. The Party
initiating the audit or inspection shall bear its full cost, including the retrieval and
copying of documents, and may not pay for the audits with the funds in the
AQMF. During the term of this Agreement, the BOHC, the City, or Petitioners or
their designated representatives may audit, review, and copy any and all non-
privileged and non-confidential writings (as that term is defined in Section 250 of
the California Evidence Code) of HCBF arising from or related to this Agreement,
whether such writings are (a) prepared by HCBF or any individual or entity acting
for or on behalf of HCBF, and (b) without regard to whether such writings have
previously been provided to City or Petitioners. HCBF shall keep records for
three years following the close of any project funded under this Agreement.

9. Reporting and Meeting Requirements.

a. Reporting Requirements. HCBF will submit an annual report to the
Parties that describes the requests for proposals, grants, and
administrative costs for the prior year. This report will also describe
HCBF’s progress in allocating the monies in the AQMF and how the
grants issued under this Agreement reduce Port-related air emissions.
This report may be submitted concurrently with the report of administrative
needs under the TraPac MOU Port Community Mitigation Trust Fund
(“PCMTF") specified in the Operating Agreement of the TraPac MOU,
Harbor Department Agreement No. 10-912, Paragraph 5(F). The report
shall be followed with a presentation to the BOHC, concurrent with the
BOHC'’s consideration of the PCMTF administrative budget under the
TraPac MOU.
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10.

11.

12.

13.

14.

b. Meeting Requirements.

i.  HCBF shall convene meetings with the Petitioners before the
HCBF makes a final decision to make an award to a Grantee.
The purpose of such meetings will be to obtain Petitioners’ input
on HCBF’s evaluation of proposals and potential grantees.

ii.  HCBF shall convene meetings with all the Grantees and the
Parties, at least once a year to monitor, evaluate, and report on
the projects funded from the AQMF, and to facilitate
collaboration among the Grantees and the Parties. Such
meetings may include technical experts and technology
company representatives. The City, BOHC, and the Petitioners’
participation in these meetings is encouraged but not required.
At such meetings, HCBF will provide updates regarding HCBF’s
administration of the funds.

Affect of the Agreement on Other HCBF Programs. This Agreement shall not
affect the implementation or funding for projects that HCBF may have in
connection with the TraPac MOU or any other programs.

Dispute Resolution. Any dispute arising from this Agreement shall be resolved
pursuant to Section 4 hereof, if it concerns early termination, and the arbitration
provisions outlined in the ASJ, Section VII, if it concerns any other matter.

Indemnification. Each Party agrees to indemnify, defend, and hold harmless the
other Parties with respect to any loss, cost, expense or liability incurred by such
other Parties with respect to the indemnifying Party’s own obligations, including
without limitation funding obligations, under this Agreement; provided, however,
that no Party shall be obligated to indemnify another Party for any loss, cost,
expense, or liability that is caused by the gross negligence or willful misconduct
of such other Party.

Independent Contractor. HCBF, in the performance of the work required by this
Agreement, is an independent contractor and not an agent or employee of City.
HCBF shall not represent itself as an agent or employee of the City and shall
have no power to bind the City in contract or otherwise. Furthermore, any
contractor or subcontractor of HCBF is acting as an independent contractor and
not as an agent or employee of HCBF, the Harbor Department, or the City.

Compliance with Applicable Laws. The Parties shall comply with all federal,
state, municipal, local, and departmental laws, ordinances, rules, regulations,
and orders. If in any instance a City standard is more stringent than a state,
federal, or other requirement, the City standard shall be followed.

a. Affirmative Action. HCBF, during the performance of this
Agreement, shall not discriminate in its employment practices
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against any employee or applicant for employment because of
employee’s or applicant’s race, religion, national origin, ancestry,
sex, age, sexual orientation, disability, marital status, domestic
partner status, or medical condition. The provisions of Section
10.8.4 of the Los Angeles Administrative Code shall be
incorporated and made a part of this Agreement. All subcontracts
awarded shall contain a like nondiscrimination provision. See
Exhibit “D.”

Small/Very Small Business Enterprise Program And Local Business
Preference Program. It is the policy of the BOHC to provide

Small Business Enterprises (SBE), Very Small Business
Enterprises (VSBE) and Minority-Owned, Women-Owned, Disabled
Veteran Business Enterprises and all Other Business Enterprises
(MBE/WBE/DVBE/OBE) an equal opportunity to participate in the
performance of all City contracts in all areas where such contracts
afford such participation opportunities. HCBF shall assist the

City in implementing this policy and shall use its best efforts to
afford the opportunity for SBEs, VSBEs, MBEs, WBEs, DVBEs, and
OBEs to achieve participation in subcontracts where such
participation opportunities present themselves and attempt to
ensure that all available business enterprises, including SBES,
VSBEs, MBEs, WBEs, DVBEs, and OBEs, have equal participation
opportunity which might be presented under this Agreement. See
Exhibit “E.”

It is also the policy of the BOHC to support an increase in

local and regional jobs. The BOHC’s Local Business

Preference Program aims to benefit the Southern California region
by increasing jobs and expenditures within the local and regional
private sector. HCBF shall assist the City in implementing this
policy and shall use its best efforts to afford the opportunity for
Local Business Enterprises to achieve participation in subcontracts
where such participation opportunities present themselves.

NOTE: Prior to being awarded a contract with the City, HCBF and
all subcontractors must be registered on the City’s Contracts
Management and Opportunities Database, Los Angeles Business
Assistance Virtual Network (LABAVN), at http://www.labavn.org.

Conflict Of Interest. It is hereby understood and agreed that the
Parties to this Agreement have read and are aware of the
provisions of Section 1090 et seq. and Section 87100 et seq. of the
California Government Code relating to conflict of interest of public
officers and employees, as well as the Los Angeles Municipal Code
(LAMC) Municipal Ethics and Conflict of Interest provisions of
Section 49.5.1 et seq. and the Conflict of Interest Codes of the City
and the Department. All parties hereto agree that they are unaware
of any financial or economic interest of any public officer or
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employee of City relating to this Agreement. Notwithstanding any
other provision of this Agreement, it is further understood and
agreed that if such financial interest does exist at the inception of
this Agreement, City may immediately terminate this Agreement by
giving written notice thereof.

Trademarks, Copyrights, And Patents. HCBF agrees to save,
keep, hold harmless, protect and indemnify the City and any of its
officers or agents from any damages, cost, or expenses in law or
equity from infringement of any patent, trademark, service mark or
copyright of any person or persons, or corporations in consequence
of the use by City of any materials supplied by HCBF in the
performance of this Agreement.

Proprietary Information. City disclaims any and all ownership or
proprietary rights to any and all discoveries, inventions,
developments, specifications, patents, know-how, trade secrets,
computer programs or other proprietary information developed by
HCBF or HCBF’s contractors, subcontractors, or grantees for the
projects funded under this Agreement.

Service Contractor Worker Retention Policy And Living Wage
Policy Requirements. The Board of Harbor Commissioners of the
City of Los Angeles adopted Resolution No. 5771 on January 13,
1999, agreeing to adopt the provisions of Los Angeles City
Ordinance No. 171004 relating to Service Contractor Worker
Retention (SCWR), Section 10.36 et seq. of the Los Angeles
Administrative Code, as the policy of the Department. Further,
Charter Section 378 requires compliance with the City’s Living
Wage requirements as set forth by ordinance, Section 10.37 et seq.
of the Los Angeles Administrative Code. HCBF shall comply with
the policy wherever applicable. Violation of this provision, where
applicable, shall entitle the City to terminate this Agreement and
otherwise pursue legal remedies that may be available.

Wage And Earnings Assignment Orders / Notices Of
Assignments. HCBF and/or any contractors are obligated to fully
comply with all applicable state and federal employment reporting
requirements for the HCBF and/or contractors’ employees.

The HCBF and/or contractors shall certify that the principal
owner(s) are in compliance with any Wage and Earnings
Assignment Orders and Notices of Assignments applicable to them
personally. The HCBF and/or contractors will fully comply with all
lawfully served Wage and Earnings Assignment Orders and
Notices of Assignments in accordance with Cal. Family Code
Sections 5230 et seq. The HCBF or contractors will maintain

such compliance throughout the term of this Agreement.
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h. Equal Benefits Policy. The Board of Harbor Commissioners of the
City of Los Angeles adopted Resolution No. 6328 on January 12,
2005, agreeing to adopt the provisions of Los Angeles City
Ordinance No. 172,908, as amended, relating to Equal Benefits,
Section 10.8.2.1 et seq. of the Los Angeles Administrative Code, as
a policy of the Department. HCBF shall comply with the policy
wherever applicable. Violation of this policy shall entitle the City to
terminate any Agreement with HCBF and pursue any and all other
legal remedies that may be available. See Exhibit “F.”

I. Compliance With Los Angeles City Charter Section 470(c)(12).
HCBF, contractors, and their principals are obligated to fully comply
with City of Los Angeles Charter Section 470(c)(12) and related
ordinances, regarding limitations on campaign contributions and
fundraising for certain elected City officials or candidates for elected
City office if the agreement is valued at $100,000 or more and
requires approval of a City elected official. Additionally, HCBF is
required to provide and update certain information to the City as
specified by law. Any contractor subject to Charter Section
470(c)(12), shall include the following notice in any contract with a
contractor expected to receive at least $100,000 for performance
under this Agreement:

Notice Regarding Los Angeles Campaign Contribution and
Fundraising Restrictions

As provided in Charter Section 470(c)(12) and related ordinances,
you are a contractor on Harbor Department Agreement No.

. Pursuant to City Charter Section 470(c)(12), contractor
and its principals are prohibited from making campaign
contributions and fundraising for certain elected City officials or
candidates for elected City office for 12 months after the Agreement
is signed. Contractor is required to provide to HCBF names and
addresses of the contractor’s principals and contact information
and shall update that information if it changes during the 12 month
time period. Contractor's information must be provided to HCBF
within 10 business days. Failure to comply may result in
termination of the Agreement or any other available legal remedies
including fines. Information about the restrictions may be found at
the City Ethics Commission's website at http://ethics.lacity.org/ or
by calling 213-978-1960.

HCBF, contractors, and their principals shall comply with these
requirements and limitations. Violation of this provision shall entitle
the City to terminate this Agreement and pursue any and all legal
remedies that may be available.

15.Notices. In all cases where written notice is to be given under this Agreement,
service shall be deemed sufficient if said notice is both deposited in the United
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States mail, postage prepaid and sent via e-mail. When so given, such notice
shall be effective from the date of the e-mail. For the purpose hereof, unless
otherwise provided by notice in writing from the respective parties, notice shall be
directed to the following individuals representing the Parties to this Agreement:

City’s Harbor Department:

Los Angeles Harbor Department
P.O. Box 151

San Pedro, California 90733-0151
Attn: Executive Director

Email: gene_seroka@portla.org

Petitioners:

c/o Natural Resources Defense Council
1314 Second Street

Santa Monica, CA 90401

Attn: Melissa Lin Perrella

Email: mlinperrella@nrdc.org

Harbor Community Benefit Foundation
302 W. 5™ Street, Suite 300

San Pedro, CA 90731

Attn: Executive Director Ben Schirmer
Email: ben@hcbf.org

Nothing herein contained shall preclude or render inoperative service of such
notice in the manner provided by law.

16. Taxpayer ldentification Number (“TIN”). The Internal Revenue Service (“IRS”)
requires that all consultants and suppliers of materials and supplies provide a
TIN to the party that pays them. HCBF declares that its authorized TIN is:
45-2487333. No payments will be made under this Agreement without a valid
TIN.

17.State Tidelands Grants. This Agreement is entered into in furtherance of and as
a benefit to the State Tidelands Grant and the trust created thereby. Therefore,
this Agreement is at all times subject to the limitations, conditions, restrictions
and reservations contained in and prescribed by the Act of the Legislature of the
State of California entitled “An Act Granting to the City of Los Angeles the
Tidelands and Submerged Lands of the State Within the Boundaries of Said
City,” approved June 3, 1929 (Stats. 1929, Ch. 651), as amended, and provisions
of Article VI of the Charter of the City of Los Angeles relating to such lands.
Parties agree that any interpretation of this Agreement and the terms contained
herein must be consistent with such limitations, conditions, restrictions, and
reservations.

18.Harbor Revenue Fund. The Parties acknowledge that the Harbor Revenue Fund,
as that term is defined in Section 656 of City’s Charter, constitutes the funding
source for all funds paid or expended under this Agreement and that, as such,

15



the laws, rules, and regulations applicable to such Harbor Revenue Fund must
be complied with in the performance of this Agreement, including without
limitation California Public Resources Code Sections 6009.1 and 6306.

19.Changes to the ASJ. To the extent that the ASJ is modified or interpreted by a
court of law to allow any portion of the Mitigation Payment to be allocated to
purposes other than to reduce Port-related air emissions, this Agreement shall
enable and govern the administration of such funds.

20.Construction of Agreement. This Agreement shall not be construed against the
Party preparing the same, shall be construed without regard to the identity of the
person who drafted such and shall be construed as if all Parties had jointly
prepared this Agreement and it shall be deemed their joint work product; and any
uncertainty or ambiguity shall not be interpreted against any one Party. As a
result of the foregoing, any rule of construction that a document is to be
construed against the drafting Party shall not be applicable.

21.Titles and Captions. The Parties have inserted the paragraph and section titles
in this Agreement only as a matter of convenience and for reference, and the
titles in no way define, limit, extend, or describe the scope of this Agreement or
the intent of the Parties in including any particular provision in this Agreement.

22.Madification in Writing. This Agreement may be modified only by written
agreement of all Parties. Any such modifications are subject to all applicable
approval processes required by, without limitation, City’s Charter and City’s
Administrative Code.

23.Waiver. A failure of any Party to enforce the Agreement upon a breach or default
shall not waive the breach or default or any other breach or default. All waivers
shall be in writing.

24.Governing Law. This Agreement is made and entered into in the State of
California and shall in all respects be construed, interpreted, enforced, and
governed under and by the laws of the State of California, without reference to
choice of law rules.

25. Severability. Should any part, term, condition, or provision of this Agreement be
declared or determined by any court of competent jurisdiction to be invalid,
illegal, or incapable of being enforced, the validity of the remaining parts, terms,
conditions, or provisions of this Agreement shall not be affected thereby, and
such invalid, illegal, or unenforceable part, term, condition, or provision shall be
treated as follows: (a) if such part, term, condition, or provision is immaterial to
this Agreement, then such part, term, condition, or provision shall be deemed not
to be a part of this Agreement; or (b) if such part, term, condition, or provision is
material to this Agreement, then the Parties shall work together to revise the part,
term, condition, or provision such that they mutually agree to it and that it
complies with the applicable law or public policy and to effect the original intent of
the Parties as closely as possible.
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26.

27.

28.

29.

30.

31.

Jurisdiction. The Parties consent to the sole jurisdiction of the courts of the State
of California for the enforcement of this Agreement.

Integrated Agreement. This Agreement contains the entire understanding and
agreement between the Parties with respect to the matters referred to herein. No
other representations, covenants, undertakings, or prior or contemporaneous
agreements, oral or written, regarding such matters which are not specifically
contained, referenced, and/or incorporated into this Agreement by reference shall
be deemed in any way to exist or bind any of the Parties. Each Party
acknowledges that it has not been induced to enter into the Agreement and has
not executed the Agreement in reliance upon any promises, representations,
warranties, or statements not contained, referenced, and/or incorporated into the
Agreement. THE PARTIES ACKNOWLEDGE THAT THIS AGREEMENT IS
INTENDED TO BE, AND IS, AN INTEGRATED AGREEMENT.

Interpretation of the ASJ. The City and Petitioners acknowledge and agree as
follows: (i) references to the “Port” and “City” in the ASJ shall be interpreted to
be to the same legal entity, the City of Los Angeles, acting by and through its
Board of Harbor Commissioners, not to the Board of Harbor Commissioners
itself; and (ii) City’s approximate $ 5,226,944 commitment of funds to HCBF
under this Agreement shall constitute partial performance of the City’s obligations
to provide for an independent air quality program under the ASJ and under
Section VIII.B.; (iii) all amounts committed under this Agreement shall be
committed pursuant to Section VIl of the ASJ, Mitigation of China Shipping
Terminal and Other Port Impacts. If any of the aforementioned $5,226,944 is
returned to the City, however, the City shall to the best of its ability allocate those
funds for use in accordance with the ASJ (page 24, lines 11-13), and Petitioners
reserve any and all rights to ensure such allocation.

Exhibits; Sections. All exhibits to which reference is made in this Agreement are
deemed incorporated in this Agreement. To the extent the terms of an exhibit
conflict with or appear to conflict with the terms of the body of the Agreement,
except with regard to the ASJ, the terms of the body of the Agreement shall
control. References to paragraphs and sections are to paragraphs and sections
of this Agreement unless stated otherwise.

Force Majeure. No Party shall be liable or deemed to be in default for any delay
or failure to perform its obligations under this Agreement if such delay or failure
results from acts of God, riot, war, civil unrest, flood, earthquake, or other cause
beyond such Party’s reasonable control.

Counterparts. This Agreement may be executed in one or more counterpart
copies. Each counterpart copy when so executed shall be deemed to be an
original and all of the counterpart copies together shall constitute one fully
executed agreement.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on
the date to the left of their signatures.

HARBOR COMMUNITY BENEFIT FOUNDATION

By: Date:
Ben Schirmer, Executive Director
Harbor Community Benefit Foundation

CITY OF LOS ANGELES,
a municipal corporation, acting by and through
its Board of Harbor Commissioners

By: Date:
Eugene D. Seroka, Executive Director

Attest: Date:
Board Secretary

APPROVED AS TO FORM AND LEGALITY
MICHAEL N. FEUER, Los Angeles City Attorney
JANNA B. SIDLEY, General Counsel

By: Date:
Christopher B. Bobo, Assistant
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PETITIONERS:

By:
Melissa Lin Perrella
Natural Resources Defense Council

By:
San Pedro and Peninsula Homeowners’
Coalition

By:
San Pedro Peninsula Homeowners
United, Inc.

By:

Coalition for Clean Air, Inc.

19
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EXHIBIT A

PETITIONERS IN THE CHINA SHIPPING LITIGATION

. Natural Resources Defense Council, Inc.

1314 Second Street
Santa Monica, CA 90401

. San Pedro and Peninsula Homeowners’ Coalition

P.O. Box 1106
San Pedro, CA 90733

. San Pedro Peninsula Homeowners United, Inc.
822 Eastman Place
San Pedro, CA 90731

. Coalition for Clean Air, Inc.

800 Wilshire Blvd., Suite 1010
Los Angeles, CA 90017
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, ORIGINAL FILED
; JUN 1 42004

. LOS ANGELES
SUPERIOR COURT

SUPERIOR COURT OF THE STATE OF CALIFORNIA
' COUNTY OF LOS ANGELES |

NATURAL RESOURCES DEFENSE
COUNCIL, INC., SAN PEDROAND .
PENINSULA HOMEOWNERS' COALITION,
SAN PEDRO PENINSULA HOMEOWNERS
UNITED, INC.,, and COALITION FOR CLEAN
AIR, INC

Petitioners,
v.
CITY OF LOS ANGELES, a Municipal
Corporation, PORT OF LOS ANGELES, and
LOS ANGELES BOARD OF HARBOR
COMMISSIONERS,
Respondents. -

CHINA SHIPPING HOLDING COMPANY, -~
LTD., and DOES I-V,

Real P.a)rﬁes in Interest.

1

Case No.: BS 070017

SA :
D] AMENDED

STIPULATED JUDGMENT,

MODIFICATION OF STAY AND

. ORDER THEREON

Dept: 85, Honorable Dzintra Janavs -

PRORQSED] AMENDED STIPULATED JUDGMENT, MODIFICATION OF STAY, AND ORDER THEREON
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_ PrOj ect The stay does not prevent: completion of the storm drain system; completton of the

RECITALS

WHEREAS, the City of Los Angeles on May 8, 2001, and the Port of Los Angeles
(“Port”) and Los Angeles Board of Harbor Commissioners (“Board”) on March 28, 2001,
(“Respondents”) approved a project to construct and lease to China Shipping Holding Co, Ltd. a
three-phage container terminal at Berths 97-109 of the Port and the Board on October 10, 2001,
approved a Coastal Develqpment Permit for the first phase of the China Shipping Project; and

WHEREAS, on June 14, 2001, Pgﬁtioneré Natural Resources Defense Council, Inc., San
Pedro and Peninsula Homeowners 'Coalitién, San Pedro l;eninsula HomeoWner-s United, Inc., and|
Coalition for Clean Air, Inc. (“Peﬁﬁoners") filed this action entitled Natural Resources Defense
Council, Iric., et al, v. City of Los Angeles, et al. against Respondents seeking a writ of mandate
pursuant to the California Enﬁmmmtm Quality Act (f‘CEQA’;); and

WHEREAS, on October 23, 2002, the Second District Court of Appeal issued a stay,
which is currently in effect, staying the completion of the wharf at Berth 100 bey(.)nd 1,000 feet;
the ereétion and oi)eration of the cranes at Berth 100; ﬁe operation of Phase I of the China

Sh1pp1ng PrOJect, and construction and operation of Phases II and III of the China Shipping

backlands' use of the backlands for container storage; and offloading and storage of the cranes at
Berth 100; and .

'WHER,EAS,'on‘Octo'ber 30, 2602, the Second District Court of Appeal issued its
decision and remanded _the matter to the trial court with directions to grant Petitioners® petition
for writ of mandate, to order Respondents to prepare a prpjéct—speciﬁc environmental impact
report (“EIR™) for all thres phases of the China Shipping project, and to issue an injunction
incorporating the terms of the Octobe:"-23, 2002 stay; and

i ' 2 '
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WHEREAS, the Court of Appeal has denied Respondents® request for a rehearing, the

California Supreme Court has denied Respondents’ petition for review and their request for a

|| stay of the Court of Appeal’s order, and the Los Angeles Superior Court has directed the

Respondents and Petitioners to prepare and submit an order and writ in accordance with the
Court’s direction given at a hearing on February 6, 2003; and

WHEREAS, Petitioners desire. to ensﬁre that an adequate environmental review of the
impacts of container terminal operations at Berths 97-109 is prepared anci considered by
Respondents in compliance with CEQA, Respondents desire to prow'/ide for the operation of
Phase I of the China Shipping Términal while the China .Ship.ping ERR is being prepared, and
Petitioners and Resp(;ndents (the “Partles™) seek to provide a mechanism to resolve future
disputes over the China Sixipping EIR; and

WHEREAS, the Partie; desired to settle the disputes between them, to have an
agreement and stipulated judgment (the “Stipulated Judgment”) entered as a stipulated
judgment in this Action, and further desired that the'Los Angclm Superior Court confirm and
approve this Stipulated Judgment and modify the terms of the injunction consistent with this
Stipulated Judgment; and . ,

WHEREAS, the éoun entered the Stipulated Judgu;ant on March 6, 2003; and

WBEREAS, Petitioners initiated arbitration under the Stipulated Judgment as entered on
March 6, 2003, and at the same time, the Port asserted it would respo.nd by arbitrating a separate |

group of issues, including that certain provisions of the Stipulated Judgment are not feasible or

otherwise excused; and

3
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WHEREAS, the Parties have met and conferred and agree‘to amend this Stipulated N
Judgment and further desire that'the Court cpnﬁrxg and approve this Amended Stipulated
Judémtmt.

m

/8
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NOW, THEREFORE, EACH OF THE PARTIES TO THIS AMENDED STIPULATED
JUDGMENT AND MODIFICATION OF STAY AGREE, AND THIS COURT HEREBY

FINDS, ORDERS, ADJUDGES AND DECREES AS FOLLOWS:

I
JURISDICTION
This Court‘ has.subject matter jurisdiction over this matter and has personal juﬁsdictfon :
over the Petitioners and Rcspoﬁdents in this action. ’I"he i’arties intend, and the Court hereby |
does, retain continuing jurisdiction over this Judgmént to administer and enfqrce its terms.
. .
) PARTIES BOUND

"The provisions of tiﬁs Judgn;ent shall apply tc and be binding upon the Parties, their
officers, directors,-and successors. The 'undersilgncd representatives of the respective s'ig;ua'tories'
certify that they are fully authorized b_y thé party that they represent to enter into the teyrms and
conditions of this Judgment, to exc;,cute thi.s Judgment on behalf of the party that they represent,
and to Iégally bind the party that ﬂ:éy represent.

. DEFINITIONS I .
‘Words used in this Stipulated Judgment are to be taken and understood in their natt&al ‘

and ordinary sense unless this Stipulated Judgment indicates that a different meaning was

‘intended. Whenever the following terms are used in this Stipulated Judgrent, the following

.|| meanings shall apply:

' 5 . .
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A. ‘The term “this Agreement” or “this Stiimlated Judgment” or “this Judément”
or “this Amended Stipulated Judgment” shall mean this Stipulated Judgment, as amended.

B. . 'fhe terms “Lease” or “China Shipping Lease” shall mean Permit 999 granted by
the Port and City to the China Shipping Holding Co., Ltd. on March 28, 2001 and May 8, 2001,
respectively.

C.  Theterm “China Shipping Project” or “Profect” shall mean the project to
construct and operate the three-phase container terminal at Berths 97-109 in the West Basin area |
of the Port of Los Angeles described in the Lease. |

D. The term “Chi'na Shipping EIR” shall mean the project-specific EIR to be
prepared for the China Shipping Project pursuant to section VI of this Agreement.

' E. The term “CEQA’" shall mean the California Environmental Quality Act (Public
Resources Code § 21000 et seq.) and the State CEQA @idelinw and applicablé: case law. =

F. The term “Parties” shall mean Petitionérs and Respondents.

G.  The term “Petitioners” shall mean Petitioners Natural Resources Defense
Council, Inc.; San Pedro and Peninsula Homeowners Coalition; San Pedro Peninsula
Homeowners United, Ipc; an(i the Coalition for Clean Air, Inc

H.  The term “Port of Los Angeiu Community Advisory Comﬁlittee” or “PCAC”
shall mean tha't.éntity entitled the Port of Los Angeles Community Advisory Comrpittee_as
created by resolution of the Board of Harbor Conmlissi(:;nqx;s on October 10, 2001, .

L The term “Réspondents” shall mean Respondents the City of Los Angeles, the
Port of Los Angeles, and the Los Angeles Board of Halfbor Comrmissioners.” -

J. The term “Phase I”” shall mean Phase I of the China Sliipping Project as deﬁped
in the Lease.'

6 : . :
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DECLARATION OF GOALS AND FURPOSES
The Parties have stipulated to enter this Stipulated Judgment to address Respondents’
desire to provide for the operatioﬁ of Phase I of the China Shipping Project while the Chma

Shipping EIR is prepared and to modify the stay and injunction imposed by the Court of Appeal

to allow such operation, Péﬁtioners,’ desire to ensure that an adequate environmental review of

the impacts of container terminal operations at Berths 97-109 is prepa;ed and consider‘ed by
Respondents in compliance with CEQA and the Parties desire to seek to provic'le a mechanism to
resolve any future disputes conceming the China Shipping EIR.
V ;
OPERATION OF PHASE ONE OF THE
CHINA SHIPPING/BERTH 97-109 PROJECT
| PENDING COMPLETION OF ANEW EiR -

A.  Phase One Operation May Proceed. In consideration of the additional mitigation
and .other terms of this Judgment, the Port may complete construction and commence or allow
operation of Phase I of the China Shipping Project, as described in the L'ease, Mediately upon
the eﬁ‘e‘qﬁve date of this Judgment. | The Port-may also continue to operate or allow the operation
of Phase I while the China Sﬁppmg EIR. is being prepared, and while any legal disputes

regarding the China Shipping EIR are resolved. However, nothing in this Judgment shall prevent

|| Petitioners from requesting the superior court to stay construction and/or operation of Phase I of

the China Shipping Project on the basis of an inadequacy of the China Shipping EIR ‘that is .

significant enough to warrant a stay in light of the agreed upon miﬁgaﬁon measures in this

| Stipulated Judgment, or for a material failure to implemeni the mitigation measures set forth in

] 7
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| Action, the Second Dlstnct Court-of Appeal remanded this Acuon to this Court with dlrectxons

{ that this Court issue a writ of mandate requiring preparation of “an EIR in connection with-ail

AF -

1 Project, subject to the capacity cap set forth in section X1 of this Judgment. The injunction of

13 place' until liﬁed by a court of competent jurisdiction, consistent with the writ of mandate issued

[}
=,

section VIII of this Judgment, provided such reqﬁest'is ﬁfst submitted to the Arbitrator. The Port
.shall be subject to the capacity cap set forth in section XI of this Judgment, below, during the
petiod that the China Shippiné EIR is being prepared and whife any legal disputes regmdh}é the
;Cﬁina Shipping EIR are resolved.

- B. -Modification of Stay and Injunction. Inits October 30, 2002 decision in this

[ : ¢
Lthree phases of the China Shipping project” and issue an injunction incorporating the terms of the{

Lstay issued by the Court of Appeal on October 23, 2002 A copy of that stay order is attached to
fthis Iudgment as Exhibit “A” The Partles agree that the injunction shall be modified to allow
Lthe following, subject to the provisions of section V.D of this. Judgment: completion of the ’
wharf at Berth 100, .erecﬁon and operation of the four cranes at Berth 100, subject to the

F provisions of section VIILA.2 of this Judgment, and dperation of Phase I of the Cliina Shipping
3 . . .
 Phases IT and III of the China Shipping Project is not modified by this provision, and shall stay in|

by the Los Angeles Superior Court.

C. Further Actions to Allow Operation. By executing tlns Judgment, the Parties

-intend that the stay imposed by the Court of Appeal and the injunction to be 1ssued in accordance
L with that stay shall be modified by the Los Angeles Supetior Court as déscribed herein.

e D. Terminagio;l of Lease. "I‘he'lpu'rpose' of this Stipulated Judgment &oﬁ the Port's
.perspective is to.obtain tixe ability to complete and operate Phase I of the Ch.ma SﬁippingProj ect.|.
Accordingly, upon written notice by_ Respondénts to counsel for Petitioners that (1) China

2 . g :
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| VIII of this Judgment shall not be refunded and shall be fully distributed and used in accordance

| other company, then Respondents shall provide written notice to counsel for Petitioners and all

Shipping has terminated the Lea.se, has provided notice of termination of the Lease, or otheﬁwise
will'not use Berths 97-109, am\i (2) that the site will not otherwise be utilized for confainer
termihal operafions, then sections V (A) through (C), VIII, and X1, of this Stipuiated Judgment
shall be tolled. In such an event, any money already paid by Rgspondents pursuant to section
:with the provisions of section VIH, and the Port shall not be required to make further payments.
 pursuant to section VIII, exccp,t'as.provided in scctions_ V.D.1 through 3 of this Stipulated
 Judgment. -

1. -If China Shipping later intends to commence container terminal operations

at Berths 97-109, whether under the Lease or a new agrecment, alone or in conibination with any

ﬁe'pmﬁsiom of this Judgment shall become fully effective 30 days after receipt of such written
notice, and any deadlines for payments pursuant to section VIII shall be extendéd by the period of|
tolling. |

2. | - If the Port later intends to ﬁlow anyohe other than China Shipping to . |
operate Berths 97-109 for container terminal operaﬁoné,' the Port shall provide written notice of
such intent to counsel for Petitioners upon the earliest ddinmitment by the Port to 'lease' Berths .
97-109-or otherwise allow Bgrths 97-109 to be used-for container operations, including but not
limited to the exe;:ution of a.notice‘of intentora ihemérandum of understanding, at which time |
section VIII of this Judgment shall Secome fully effective.
| - 3.. If section V.A through C of this Judgment is tolled pursuant to this;
pro.\lrision and remains tolled for a p;ariod of 90 days, then the Port shall, within one year, either
sell or move the four cranes currently at Berths 97-109 to another location, or pay the additional

: . 9 ;
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V.D(1) through (3), if section VIII of this Stipulated Judgment is tolled pursuant to this section

amount of $2 million towards community aesthetic miﬁgaﬁon p‘ﬁrsuaht to section VIILB of this
Judgment. The obligation to move the cranes or pay additional mitigation shall be extinguished
if container uses commence at Berths 97-109, except as provided in section VIILA.2 (;f this
Judgment. | | ‘ |

4.  ThePort <‘:urrent1y has-the right to allow‘ S 5 of the backlands at Berths | -
97-109 for container storage bursuant to the decision of the Se.cond District Court of Appeal and |.

the writ 1ssued by the Los Angeles Superior Court. Notwithstanding the provisions of section

V.D, then such use of the backlands limited to that use as specifically allowed by the Court of
Appeal shall not. constitute operatio'n of Phase I for purposes of this section V.D. This provision
does not authorize any use of the backlands beyond that allowed by the Coux_t of Appeal and the
Supéﬁc‘)r Court writ, and does not limit the'.Por_t’s obligation to conduct CEQA review for any
expansion of s‘uc'l'x use beyond tilat allowed by the Coﬁxt of Appeal and the Superior Court writ.
5. If provisions of this Agreement are tolled and remain tolled for a period of]
five years, then this Agreement shall tprminatc. | | .
VI
PREPARATION OF A PROJECT-SPECIFIC EIR FOR THE CHINA SHII’P]IN'G!ﬁI.ERTHJ
97-109 PROJECT AND RECONSIDERATION OF THE CHINA Siﬂl’l’lNG LEASE AND
COASTAL DEVELOPMENT PERMIT |

A. . Preparation of a Project-Specific EIR for the Chi.pg Shipping Project.

1. . Project-Specific EIR. The Port shall prepare a project-specific BIR

evaluaﬁng the impacts of the construction and operation of all three phases combined of the

China Shipping Project. Such EIR shall be certified by Respondents under CEQA for their use in

10 . :
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the reconsideration of the approval of the Lease and Coastal Development Permit or for the
approval of any container terminal use at Berths 97-109, and Respondents shall process and -
consider such EIR under CEQA and otherwise comply with all obligations under CEQA
applicable to an BIR which must serve as .the basis for any such project approval. The China
Shipping EIR shall: (a) evaluate all project-specific and cumulative impacts from the China
Shipping Project (development and operation of Berths 97-109 as described in the Lease) alone,
and not as part of any larger West Basin project or other project, (b) assess miti‘gatibn measures
to reduce those impacts, m;d ©) conéider alternatives to the China Shipping Project with reduced
environmental ‘impalcts, including alternative “Port-related uses” other than a shipping terminal at -
the site of the CI:llina Shipping Project and alternatives to the size, magmmde and configuration of
the Proposed China Shipping Project,

The Port will analyze in the China Shipping EIR the aesti:eﬁc impacts, on and off of Port
lands, from the terminal and its slxctivities at Bm_-ths 97-109 including but not limited to the cranes I'
at those berths (including cumulative aesthetic impacts off of Port lands). The Port is not
prejudging whether these impacts are adverse or significant. As part of this review, the Port will
consider all written and photogmphic e\fider;ce of impacts submitted l.:oy the Port Community
Advisory'Committce (“PCAC"j, any of ﬁs subcommittees, or any member of the public. The
Port will consider ac.ﬁ'dwtic mitigation measurés ;3n and off of Port lands, Where significant

impacts are present, the Port will adopt mitigaﬁon measures that are feasible as required by "

The Port sﬁall pnepai‘c and distribute a new notice of preparation, conduct and 'eox'nplete a
new scoping process, circulate a new draft EIR for public and agency review, and complete and
certify the China Shipping EIR,

L]
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Nothing in this agreement shall prevent the Port from preparing and cert:fymg EIRs for
other projects, including, but not limited to, a possible proposal to develop a pri;j ect that
combines operation of the China Shipping Project with the Berths 121-131 Yang Ming Terminal.
and a possible EIR that addresses other terminals in the West Basin a;;nd/or the Wmt Basin as' a
whole, including Berths 97-109. 1Ih° Port’s preparation ;)f any such other EIR will not supercede
or replace or otherwise alter thelPott’s obligation to complete and certify the China Shipping EIR

in compliance with CEQA and the provisions of this Judgment and to adopt the mitigation

|| measures identified in the China Shipping EIR for the China Shipping Project, as provided in

section VI.C below. The Port shall certify the China Shipping EIR prior to or at the same time
that it certifies any other EIR that evaluates the Berth 97109 site as part of that other EIR’s
pfoposed project) |

2. Baseline. ‘The baseline for consideration of impacts from the China

'Shipping Project shall be either zero or the baseline for Berths 97-109 prior to approval of the

Lease in March 2001.

3. Scope of Review. The China Shipping BIR will cover all three phases of

the China Shipping Project, as described in the Lease. The China Shipping EIR will evaluate the
following categones of impacts on the Port, the surrounding communities of San Pedro and
Wilmington, and the South Coast Air Basin, and will set forth mmgatlon measures for any
impacts in these categoriés which are potentially mgmﬁcant. (a) geology, seismlclty, and
topography, (b) groundwater, soils and sédimenté; (o) m’eteorqiogy and air quality; (d) toxic
emissions and risk; (€) hydrology, water qﬁality and oceanography; (f) biota and habitats; (g)
ground transportation and circulation; (h) marine vessel transportation; (i) noise; (j) public health
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and safety; (k) public services; (1) energy; (m) utilities; (n) land use; (o) aesthetics, visual impacts
and light and glare; @) recreation; (q) cultural res.zources; and (r) environmental justice.

4, Consultant, The primary consultants to prepare the China Shipping EIR

shall be:
Lead consultant: CH2M Hill
Traffic consultant: . Mayer Mohades and Kaku Associates
 Air quality consultant; CH2M Hill and ai additional firm to be determined
Aesthetics consultant: . CH2M Hill and Takatg and Associates.

The Port will retain an additional consultant to assist in the air quality impact analyéis or review
of such analysis, and shall employ TIAX LLC as that additional air quality consultant if TIAX
LLC meets the contracting requiremients of the City of L-os Angeles.

5. PCAC Follow-up Meeting Regarding Draft China Shipping EIR, Port
staff will meet with the PCAC following the close of the public comment pe;riod on the draft EIR
to develop issue resolutions that can be docmmenicd for placemexit in the final EIR.

3 'Recg. nsideration of China Shipping Project. Respondents shall reconsider their -
approvals of the use of Berths §7-109 as & container terminal, and for that purpose they shall first
consider the China Shipping EIR in the manner prescribed by CEQA and in accordance with tho
provisions of this Judgment, and shall certlfy the Chma Shipping EIR for that purpose.
Following certification of the China Shipping FIR, the Board of Harﬁor Commissioners
(“Board”) shall reconsider its issuance of a Coastal D'evelqpment Permit for the Project in light
of the new China Shipping EIR and-the Port and City shall each reconsider their approvals of the
Lease in light of the new China Shipping EIR. Altematively, if Berths 97-109 (or any part
thereof) is leased under a different agreement, the Port and City shall first complete the China
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any further action to approve use of Berths 97-109 as a container .terminal, whether through the '

Shipping EIR and shall consider the approval of any such agreeinent in light of the new China
Shipping EIR. Nothing in thig provision shall prevent Respondents from using the backlands for
container storage as allowed by the Second District Court of Appeal in its October 30, 2002
decision.

C. Adoption of Feasible Mitigation Measures. If the Port takes any further action to

approve use of Berths 97-109 as a container terminal, whether through the re-approval of the
China Shipping Lease or the Coastal Dei'elopment Permit or through any otiler approval for
cox;taingr teﬁninal use of Berths 97-109, including in combination with the Yang Ming termingl,
then the Port will adopt all mitigation measures identiﬁ;d in the China Shipping EIR for all
environmental impacts of the China Shipping Project found in the China Shipping EIR to be

significant, provided that the Board finds the measure to be feasible. In addition, if the City takes|

re-approval of the Chind Shipping Lease or ﬂ;e Coastal Development Permit or through any other
approval for container terminal use of Berths 97-109, including in combination with the Yang
Ming terminal, then the City will adopt all mitigation measures identified in the China Shipping
EIR for all environmental impacts of the China Shipping Project found m the China Shipping
EIR to be significant, provided that the City finds the measure to be feasible. Consistent with the|
obligations of a lead agency decisionmaking body under CEQA, the feasibility of mitigation
measures identified in the China Shipping EIR shall be determined by the Board and the City,
respectively, based upon substantial evidence in the record. Where a mitigation measure is
proposed for adopt.ion in the China Shipping EIR in order to reduce a significant impact to
insignificance and that measure' is rejectqd as infeasible by the Board or the City, the Boérd or the
City shall adopt speciﬁc'.ﬁndings based uponlsubstantial evidence explaining such determination,
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Berths 97-109 as a container terminal, whether tl;rough the re-approval of the China Shipping

1| consider the same alternatives for the use of Berths 97-109 in that EIR and it will also consider

consistent with the requirements of CEQA Any dispute regarding the “feaslbllxtf’ of mmgauon
measures will be resolved by arb:trat:on, as set forth in section VII below.

D.  Altematives. Before the Port or City takes any further action to approve use of

Lease-or the Coastal Development Permit or through any other approval for container terminal

use of Berths 97-109, including in combination with the Yang Ming terminal, each shall consider|

the alternatives to the China Shipping Project analyzed in the China Shipping EIR. In addition, if|

the Port prepares a separate EIR for a combined China Shipping/Yang Ming terminal, it will

the combined terminal as an alternative in the Cﬁina Shipping EIR.

: v

* ARBITRATION

A. .Any disputes between the Parties arising under this Judgment, including but not

limited to disputes regarding the adequacy of the China Shipping EIR, regarding time limits,
regarding the deternination of feasibility of mitigation measures identified in the China Shipping
EIR, or relating to Respondents’ obligations pursuant to and in compliance with section VII
shall be submitted to Justice Steven Stone treﬁred) for non-binding arbitration, with the
excepﬁoh of disputes submitted to arbitration reéa:ding the feasibility of AMP and related
alternative Air Emissions Mitigation, per Eﬁ:hibit B, which shall be binding. Should Justice
Stone become unavailable, the Parties will agree on a replacement arbitrator. If the patties
cannot reach a'gree;nent, Justice Stone, 6r the superior court if he is unavailable, shall designate a

~

replacement atbitrator.
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shall have first provided the Port with an opportunity to. cure the alleged breach and also

B. The Parties intend that arbitration shall be used only to resolve actual.disp_utcs
between ﬂ;e i’mties and silall not be used to obtain advisory opinions, an(i accordingly, any
dispute submitted to the arbitrator must be an actual dispute that could be litigated between the
Parties. The Parties agree that to initiate an arbitration, the party wishing to arbitrate must first
aftempt in goo&-faith to resolve the dispute directly with tjze other party. The Partiesiagre.é that
they will enter iﬁto stipulations, tolling ‘agreements or other agreements needed to extend the time
periods for filing suit set forth in Public Resources Code section 21167 where such a time
extension is nec'essa;y to allow such arbitration required by this Judgment. .No Party shall file
suit with respect to any dispute that is subject to\ arbitration under this Agreement unless the
dispute ﬁ:st_ has been arbitrated and ﬂlé arbitrator has issued his or he; non-binding written
determination concerning the dispute. The Parties agree that China Shipping may participate in
arbitration provided for under this Agreement with respect to Exhibit B. |

C. Nothing in this section shall prevent Petitioners from reciuestihg the superior court|
to issue a temporary .restraining order or preliminary injunction to stay wné&uction and/or
operation of-an)" container ferminal pbjed at Berths 97-109 on the basis of a matetial failure of |
Respondents te comply with CEQA or to implement the mitigation mew&es set forth in sectidn

VII of this Stipulated Judgment; pending arbitration of such dispute, provided that Petitioners

submitted the dispute to the Arbitrator. ’

D. If any legal action is brought by a third party not a Party to this Judgn’:ent‘ :
challenging the China Shipping EIR or an EIR evaluating joint operation of Chin Shipping sud
Yang Ming if the claims relate primarily to China Shipping, or challenging the approval o‘fthe

' ' 16
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China Shipping Project, then, if requested by the Port, Petitioners shall not ebjeci to inclusion of |
such third party lawsuit in any ongoing arbitration under this section challenging the same EIR.
E. (1) The Port shall pay costs incurred by the arbitretor for resolution of disputes
between the Parties; but such costs shall be no more than $40, 000 annually. (2) Where and
when the $40,000 cap is. exceeded any party to the Arbitration shall have the option of bearmg

its own cost for additional arb1trat10n or seeking rehef directly from the Supenor Court, (3)

\
Subsection VII.E.2 shall not apply to disputes rcgerdmg AMP fcambxhty gnd.altemative Air

Brmssmns Mmgatlon whlch are subject to bmdmg arbitration. If the costs mcurred by the
arbitrator exceed $40,000, the partxes shall initially split the cost of the arbitrator in excess of
$40_,000, and may later seek to reallocate those costs under section X1I.

F, This section VII shall apply‘t'o' any disputes among the Parties and China Shipping
Holding Co., Ltd. regarding the feasibility of the use of alternative pov}er, low profile crahes, or

any alternative mitigation pursuant to section VI A.3 and Exhibit B attached hereto (“AMP

| feasibility”). Co f NE

G. When any dispute is decided by the Arbitrator, the Parties shall require the
arbitrator 10 issue a statement ef-the rationale and reasoning fof the arbitrator’s determination;
and such statexlnent shall be pari of the record presented to any court where the dispute i‘s ‘
subsequently litigated, |

Vi
MITIGATION OF CHINA SHIPPING TERMINAL AND OTHER PORT IMPACTS
A. . Mitigation M' easures
» 1. . Alternative Fuels for Container Handliﬁg Equipment. The Port shall

reqmre that yard iractors used at Berths 97-109 be powered only by altematlve fuels ("alternative
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fuels"), as defined by the California Air Resources Board (CARB). The Port shall require all top

picks and side picks used at Berths 97-109 to utilize emulsified diesel fuel and diesel oxidation *
catalysts unless the Port provides to Petitioners written docamentation by the operator that |
emulsified diesel fuel and/or diesel oxidation catalystg cannot for technical or safety reasons be
used for a particular application, .The Port shall require the terminal operator to begin using the
alternative fuel yard tractors in place of existing yard tractors on the following schedule: 15 |
alternative fuel yard tractoﬁ by June 30, 2004; 30 alternative fuel yard tractors by July 31, 2004;
and 45 alternative fuel yard tractors by August 31, 2004. The terminal operator shall use 100%
alternative; fuel yard tractors no later than September 30, 2004. Until said alternative-fuel yard
tractors are delivered, the Port shall use only yard tractors at Berths 97-109 that are equipped
with diesel oxidation catalysts and use lower 'emitting “emulsified diesel fuel” or are equipped
with diesel particulate traps and use lower emitting low-sulfur diésel fuel. These requirements
that yard tractors be powered by alternative fuels shall apply unless the Porf provides to
Petitioners written documentation by the operator that an gl,te'rnative-ﬁxel .yard tractor cannot for
technical reasons be used for a particular application. Whenever this subsection applies to allow
the use or purchase of yard tractors that are not powered by alternative fuels, only equipment
operated b}" emulsified diesel fuel and equipped with diesel oxidation catalysts or low sulfur
diesel fuel with particulate traps shall be useci. . |

2. Marine Terminal Cranes.

If Berth 102 is constructed, then prior to commencing operations at Berth 102 the
Portvshall cauée the installt.ltion on Berth 102 of two "low profile" cranes that are designed to
reduce visual impaci. If the total price of the cranes exceeds $25 million, includiné but not
limited to the design costs of the supplier and its St;bconu'actors, then the Port or China Shipping
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‘Amended Stipulated Judgment in a sum equal to an additional $800,000 per crane installed on

| VILB.3 below) an additional $3.5 million to be used for the creation of parks and/or open space

|| power for ship hoteling (alternative maritime power ot “AMP”). The infrastructure for Berth 100

|'may use the electrical power while docked at Berths 97-109 up to a total of $5 million.

may submit to the Arbitrator the question of whether that cost 1.:'131{05 those cranes infeasible. If
the Arbitrator determines that it is not feasible to purchase two “low proﬁlc” cranes that comply
with the Specification issued by the Port dated March 11, 2003, Addendum i, and technical
deviations submitted by ZPMC; as modified by the letter from ZPMC to the Port dated April 14,
2004, at a cost of less than $25 million for the two c;anes, then the Port shall contribute to

community aesthetic mitigation to benefit San Pedro pursuant to section VILB.3 of the

Berth 102.

Low proﬁle cr@es include cranes that are designed to reduce visual impact by the
use of a horizontal boom that does not need t_o be raised up when the cJ;ane is not in use such that | -
the overall crane height is reduced to 185 feet or less wl;en the crane is ot in use and' mobile
harbor cranes. If additional cranes are purchased for use at Berth 102, thcir shall be low profile
cranes unless low profile cranes are determined to be infeasible under Exhibit B.

* The Port shall, no later than 30 days from the Effective Date of this Amended

Stipulated Judgment, deposit into the Community Aesthetic Mitigation fund (described insection

off of Port lands benefiting San Pedro.

3. Alternative Maritime Power During Hoteling of Ships. The Port shall
install the necessary electrical infrastructure at Berths 100 and 102 to provide shoreside electrical

shall be completed no later than March 6, 2004 and shall be provided at Berth 102 prior to

operation of the berth. The Port shall pay the costs of retrofitting China Shipping's ;ships so they
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a. Notwithstanding the $5 million cap, the Port shall require subject
to the feasibil.ity sﬁndmd in secﬁon VII.A.3.c below, that a specified percentage of ships
docking at Berths 97-109 in the i’ort of Los Angeles. use AMP for ﬁoteling pursuant to the
following schedulé: |

| 1. By August 31, 2004, the Port shall retrofit two China
Shipping vessels, which shall be dedicated to service of the
Port of Los Angéles and shall call on Berths 97-109 and use
AMP while docked at berth; |
2. During the period from August 31, 2004 through January 1,
2005, the Port shall require that a minimum of 30% of ship
 calls, on average, at Berths 97—‘1'09 §hal] utilize AMP whilé -
atberth; .
3. By January 1, 2005, the Port shall retrofit a total of three
China Shipping vessels, Wbich shall be dedicated to service|
v of the Port of Los Angeles and shall call on Berths 97-109
and use AMP while docked at berth;
4, Duringthe period from Jamuary 1, 2005 through July 1,
2005, tﬁe Port shall require that a minimum of ‘60% of ship
calls by China Shipping,, on average, at Berths 97-109 shall
utilize AMP while at berth;
5. By March 31, 2005, the Pc;rt shall have retrofit a total of
* four China Shipping vessels which shall call on Berths 100-
102 and use AMP while docked at berth;

: . 20 . CoL
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6. For every twelve-month period commencing July 1, 2005,
| the Port shall require that 8 minimum of 70% of ship calls
by China Shipping, on averagé, at Berths 97-109 shall

utilize AMP while at berfh. .

b. In the event that China Shipping terminates the Me or otherwise
does not use Berths 97-109 pursuant to section V.D of this Stipulated Judgment, then section
VIILA.3.b shall apply in place of section VIILA.3.a. Under this section VILA.3. b
notthhstandmg the $5 million cap, the Port shall requue subject to the provisions of Exhibit B
that as of the date of commencement of operations at Berths 97-109 at least 70% of all ships
docking at Berths 97-109 use AMP for hoteling, and shall include this prowsmn in the lease for
use of the berths

c. The Parties have agreed with China Shipping to a féasibility test
for the use of AMP. These provisions are attached as Exhibit B, and incorporated as if fully set
forth herein. '

4.  REvaluation of Low Sulfur Marine Fuel. The Port shall evaluate the
feasibility and emissions benefits (SO, Nbx, PM and COy) of using available grades of marine
fuel with 2,000 pa;'ts per q)illiop (ppm) or less sulfur content (including, but not limited to,
2,000, 560, 150 _élnd 15 ppm sulfur), in commercial container vessels when in coastal waters and
at berth. The evaluation s;hall survey different ship conﬁémaﬁons (i.e., including differing
number, fuel type, fuel tanic, sizes and uses of marine e.ngines, sulfur content and ‘;olume of
marine fuel used, annual number of times berthed at POLA and differing purposes of diesel
engines, such as propulsion, propulsion/power generation or power generationj and evaluate the
feasibility of all grades of lower-sulfur marine fuel in all possible oonﬁguratlons The Port shall
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evaluate: (1) the availability of marine fuels with 2,000 ppm or less sulfur content at the Ports of
Los Angeles and Long Beaéﬁ at all origination and ports of call used by China Shipping vessels
that call on Berths 97-109, and at the 20 fueling locations, other than thosc already included for

evaluation above, used most frequently by shipping compames that call on the Port of Los

| Angeles; (2) the status of use by fleets at the Ports of Los Angelcs and Long Beach and

throughout the world of lower-sulfur marine fuel; (3) saféty considerations, including flashpoint;
(4) equipment needs,-includipg modiﬁpd lubr%cants, for each combinafion of engines a.nd fuel
grade; and (5) any other operational 1ssues The feasibility evaluation shall aiso include an
assessment of the costs of the grades of lower-sulfur marine fuel and the cost per ton of pollution
reductions for SOx, NOx, PM and CO;. The evaluation shall be completed and a report generated
and sent to Petitioners by May 31, 2005. In additiog, the i’ort_ shall generate and send to
Petitioners for their reviev&; an outline of the scope pf the proposed'evaluétio'n before |
commencmg the evaluation,

5. Creation and Implementation of a Traffic Mitigation Plan. (a) The Port
shall conduct a trafﬁc study as part of the China Sthpmg EIR, WhICh study shall be completed
by May 1, 2003. The Port shall begin implementation of mitigation for traffic 1mpacts of
operation of Phase I w1th1n 30 days of the complehon of this study The Parties acknowledge
that this u'afﬁc study may be issued prior to the issuance of the China Shipping EIR, and that the
traffic study may be revised as part of the completion of the EIR process. (b) 'i’he Port shall
create arid implement a traffic mitigation plan for San Pedro and Wilmington in response to the
baseline study of traffic impacts of Port operations currently npderway, and shall begin

immemcnthﬁon of the plan within three months of completion of the traffic study, which shall

!
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be completed by Septeﬁibef 1, 2003. The traffic study is one of the seven studies ordered by the
Board of Harbor Commissioners on October 10, 2001.

6. Modification of China Shipping Permit. The Parties agree that this -

Amended Stipulated Judgment has, as a condition precedent, the requirement that Permit 999
shall be amended to incorporate the requirements of sections VIILA.1, 2 and 3 of this Amended
Stipulated Judgment so that they are binding upon China Slnppmg If thm does not occur, then
the original Stipulated Judgment shall govem. |

B." Mitigation Payment. The Port shall act to mitigaté the environmental and other

effects of Port operations on and off Port lands by depositing into'a separate designated .
miﬁg;ition account $10 million pczr year in five installments, for a total of $50 million. The first
$10 million payment shall be made By April 5,2003, and subsequent payments shall be made one|’
year from the date of tile first payme;xt for the following fom.' years.

Of the nutlgatxon payments, $10 rmlllon shall be used for the Gateway Cities Program, as
set forth in section VIILB.1. Out of the rema.mmg payments, $20 mllhon shall be used for air
quality mitigation (as set forth in sectton VIILB.2 below) and $20 mxllion shall be used for
commumty aesthetic mitigation (as set forth in section VIIL. B 3 below), so that overall s1xty
percent of these funds shall be used for axr quahty mmgahon and forty percent of these funds
shall be used for community aesthetic mmgatlon. Payments into the account shall be made on _
the follov.‘ring schedule: | | ‘

April 5,2003 (“First Paym'ent _Date’-') -85 million for th(; Gateway Cities Program, $1
million for air quality mitigation, and $4 million for community aesthetic mitigation;
\ 1 year from First Payment Date -- $2I.5 milli_on for the Gateway Cities Program; $3.5
million for air quality mitigation, and $4 million for community aesthetic mitigation;

; 23 .
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2 years from First Payment Date -- $2.5 million for the Gateway Cities Program; $3.5 -
million for air quality mitigation, and $4 million f(-)r community aesthetic mitigation;

3 years from First Payment Date -- $6 million for air quality mitigation, and $4 million
for community aesthetic mitigation; and

4 years from First Payment Date -- $6 million for air quality mitigation, and $4 million

for community aesthetic mitigation.

All funds shall be committed for use pursuant to this section within five years. If at the
ponclusion of the five years any funds remain that have not yet been committed, within 30 days
these funds shall be appiied to an independent air quality mitigation program available to
administer the funds and nxutually agreeabl.e to the Parties, with restrictions sufficient to ensure

that such funds are used to reduce Port-related emissions. If the Parties cannot agree on the

|| program to receive the remaining funds, the Parties shall submit the issue to the Arbitrator. '

L. GateWay Cities Program, The $10 million allocated to the Gatoway Cities
Program shall be used for incentives to replace, repower or retrofit existing diesel-powered on-
road'tn.mks consistent with the existing written guidelines for distribution of funds by that
Program. Howevet, funding under this sect{on may only be allocated to régisterec_l truck ovmers
who verify to the Gateway Cities Progllam .that they have made 100 deliveries to or from the Port
of Los Angeles over the last year, and upon requést by thq Gateway Cities Program provide
documentation through bills of lading or similar documentation. The Gateway Cities Program
shall be required as a condition of receiptof the funds to pro;ride a verifiable report and
accoynting on a.quarterly basis confirming that the funds were used for trucks calling at the Port
in compliance with the }cquircmchts of this Judgment. The Port shall have the right to have a
City auditor examine all relevant records and verify that these funds were properly disbursed.

2. .Ai.r quality mitigation. The portion of the miﬁgationlﬂﬁmds to be used for

the reducuon of air quality impacts from Port operations shall be deposited into a separate
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designated account to be maintained by the Port for expenditqres to be made pursuant to this
section, Tﬁese funds shall be expended only for programs and improvements that reduce .
emissions from Port operations that affect the communities of San Pedro and Wilmington, These
ﬁmds_shail also be expended only pursuant tc; the following requirements:

a. funding may be allocated to improvements, facilities, engines and
equipment, apd incentives to make alte{n;aﬁve fuels avaﬂable for Port operations (provided that
funding for engines and equipment may not be allocated to the costs of complying with
SCAQMD rules governing yard tractors, although funding ixmay be allocated to mitigation that
exceeds SCAQMD requirements, or that achieves compliance at an earlier time than otherwise
required); '

b. funding may be allocated to emissioﬁ reductions from locomotives
that regularly serve the Port; . '

' ¢. * funding may be allocated to emission reductions from ships only if
the shib owner certifies and the Port confirms that the ship regularly calls at the Port; -
. d. funding may be allocated to emission reductions from tugs and
other harb.or craft only if the craft is located at and directly serves the Port; and
' . e funding may be allocated to improverents on trucks only if the
registered truck owner certifies to the Port that they have made 100 or more annual deliveries to

J|or from tﬁe Port over the past year, Funding of projects pursuant to subsections (a) through (d)

al_m\"e shall have priority ovet funding of projt;cts pursuant to this subsection (e).
The Port shall provide a report and accounting on a quarterly basis verifying that the
funds have been allocated in compliance with these terms. o .

3. - Community aesthetic mitigation. The Port shall expend a total of $20
million dol}ars 6yer a four-year period for the reduction of aesthetic impacts from Port facilities
éxid operations, This community aesthetic mitigation fund is being created, in part, to allow for
mitigation of a;eéthetié impacts of the China Shipping Terminai off of Port lm&. All projects
funded under this subsection shall be port-related projects on Port land, or shall be projects not '

on Port land that haye a demonstrable nexus or connection to the environmental, aesthetic, and/or

i ' N 25 . .
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public health impacts of the Port’s opefaﬁons and facilities. Where adverse aesthetic impacts are
found in the China Shipping EIR or future EIRs for port expansion projécts, the Port will analyze
whether the proposals that are complete as of the time the Notice of Preparatioti for the EIR is
issued by the Port and submitted for the aesthetic mitigation fund would mitigate those impacts |
and discpss how the proposal would mitigate those impacts. This requiren;ent'is terminated once
the miﬁrnunity aesthetic mitigation fundé are fully allocated. Projects to receive funding under
this subsection shall fall within the follo»'ving categories and be prioritized as follows: (i) open

'space and parks; (ii) landscaping and beautification; and (jii) funding for educational, ﬁﬂs, and

athletic facilities consistent with the Tidelands Trust. Proceeds for projects funded under this
section shall be divided approximately evenly between projects benefiting San Pedro and
Wilmington. Nothing in the foregoing shall alter the Port’s obligations under the California

Environmental Quality Act.

4. Funding Procedures. The following procedures shall be followed until thc_a'
ajr quality and community aesthetic mitigation funds are allocated by the Port pursuant to section
VIILB.2 and VIIL.B.3, above.

a. Any party proposing such fundmg shall submit a proposal
simultaneously to the PCAC and to the Port’s Environmental Mitigation Coordinator
(“Mitigation Coordinator™). The Mitigation Coordinator shall attempt to work with the applicéuit
to ingure that the proposal meets the parameters of this Section of the Stipulated Judgmcnt. '

b. PCAC Bvaluation Process M&Mg@g&mp_m

@i  Each aesthetic mitigation proposals shall describe its nexus

to specific adverse impacts from p;ast or future Port projects, and characterize whether the impact

is off or on Port land. As to any aesthetic mitigation proposal submitted to the PCAC before the
Effective Date, the party proposing such funding shall prepare and submit an addendum with this
information. PCAC shall evaluate the submitted aesthetic mitigation proposals first by the
prioritization of categories i, ii, and m of section VIILB.3 and then in the order received. ‘The
PCAC shall perform in a public process an evaluation to determine whether there is a
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demonstrable nexus between the aesthetic nﬁfigaﬁon proposal and a Port project’s adverse
impacts. The PCAC shall act as quickly as possible on all aesthetic proposals submitted to it.
(i) The Mitigation Coordinator shall categorize all aesthetic
mitigation proposals as to whether they (i) are located on or off Port lands per section VIII.B.3;
(ii) fall within category i, i, or iii of section VIIL.B.3; and (iii) benefit San Pedro-or Wilmington
(or both).
(iii) Proposals linked to past projects. .

. (aj " All proposals that are éubmitted after the Effective
Date of this Amended Stipulateci Judgment and that are intend;ad to mitigate the impacts of a past
project or projects, as well. as all proposals that have already been received by PCAC as of the
Effective Date of this Amended Stipulated Judgment and that are intended to mitigate the
impz;cts ofa I;ast project, whether through the original proposal or the addendum described in
section VIII.B.4.b(i), shall be directed to the PCAC Past EIR Working Group (“Working
Group”). 'I'im Woﬂdng Group shall evaluate using CEQA Principles (“CEQA Principles”)
(defined as assessing the mitigation measure using CEQA standards at 14 Cal. Code Regs. § i
15370), and determine whether a demonstrable nexus exists betwelen the Proposal and the
ixixpacts of the past project. If a demonstrable nexus is not found, the proposal shall be rejected.
If a demonstrable nexus is foﬁnd, the Working Group shall further evaluate the proposél using
CEQA Pxinciplés to determine whether tﬁe proposal is the best measure to mitigate @he impact
identified. This evaluation shall be documented by the Workihg Group and forwardéd, along
with the proposal, to the California State Lands Commission staff_ (“State Lands™).

(b)  The PCAC shall submit to State Lands for its
review all proposals for which the Working Group found a demonstrable nexus to a past Port

|| project and projects along with the Working Group evaluation.' PCAC shall request that State

Lands provide a written response to the Working Group within 30 days of receipt by State Lands
of the submitted proposal. Upon receipt, the Working Group shall evaluate State Lands’
response and subsequently shall forward to State Lands (for information) and to PCAC: (1) the

proposal; (2) the Working Group evaluation; (3) correspondence with State Lands and (4) any |
27
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notify State Lands, ask for the State Lands’ comments within 15 days, and request that such

| approval with modifications. The Technical Advisory Committee shall consist of one

|| Committee shall serve without compensation and shall meet on a regular basis to advise the

1a-723287

reply or reactions of the Wofking Grbup to State Lands’ response. PCAC shall then vote to’
approve the proposal, deny the proposal, or approve the proposal with modifications. The PCAC
detenﬁinaﬁon and the Working Group evaluation do not constitute a CEQA determination or
otherwise constrain the Port’s discretion under CEQA.

(©)  Ifthe PCAC votes to approve the proposal it will

comments be submitted to the Board before the Board votes o the proposal in accordance with
section VIILB.4.d below.

| c.  PCAC Evaluation Process for Air Quality Mitigation Proposals.
PCAC and the Port’s Environmental Mitigation Coordinator shall consult with the Technical

Advisory Cbnmﬁttae as to air quality mitigation proposals submitted pursuant to section VIILB.2
above. The proposal shall be considered by PCAC, which will recommend approval, denial, or

representative with teehnical expertise regarding air pollution redu_clions applicabl.e to ports
appointed by each of the following entities: (1) the California Air 'Resources Board; (2) the U.S.
Environmental Protection Agency; (3) the South Coast Air Quality Management District.
(SCAQMD); (4) the Mobile Source Reduction Committee for the South Coast Air Basin; and &)
South Coast Carl Moyer Memorial Air Quality Fund. The members of thg Technical Advisory -

PCAC and the Port’s Environmental Miﬁgaﬁdn Coordinator on how best to utilize the air quality
m1t1 gation funds to maximize air quality emission reductions at the Port, including but not - |
limited to the development of requests for proposals and evaluation of proposals submitted for
funding. If an agency does not designate a representative to the Committee, the CummJttee ety
proceed with participation from the remaining agencies.

d Evaluation of Proposals by the Board of Harbor Commlssxgncts If
the PCAC recommends approval of a funding proposal as referenced above (mcludmg any
modifications to the proposal thch PCAC may recommend), then the proposal shall be

forwarded to the Board for consxdcratlon. If the proposal is intended to mitigate the impacts of a
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|| past project or projects in accordance Wlth section VIIL.B.4 b(m) above, then the Board shall

_ by the community aesthetlc mmgatlon funds under thls Amended Stlpulated Judgment or the

: || future CEQA documerits to mitigate impacts from proj ects not yet appfo'wd by the Port, except

|| for existing budgeted municipal ﬁmcﬁons Of prograims, The aesthetic mitigation funds

direct staff to evaluate the proposal for implementation mcludmg but not limited to any CEQA
requirements. Such evaluation shall include a cost estimate of implementation. Ata public
meeting, after considering the PCAC recommendation, any recommendation of the Technical
Advisoﬁ Committee on the prop.osal,. and any staff repofts on the proposal and the record at the
meeting, the Board shall approve, or deny the PCAC recommendation olr return the proposal to
the PCAC for consideration of modiﬁqationé. If the Board denies the PCAC recommendation, it
shall adopt specific findings explaining such actions. If the Board approves the PCAC
recommeﬁdation, the project shall bel fufxded; however, if State Lands object'e:d' to the approval of
the proposal in accordance with secﬁox; VIILB.4.b(iii)(c) above, then the Board shall wait 45
days aﬁer such’ approval to transfer any funds. '

e. = The Mitigation Coordinator shall prepare a quarterly feport to the Board and the
PCAC regarding the status of all approved projects and available mitigation funds in the
de'siguated account for specific types of mitigation. These funding procedures shall.not affect the| |
procedure for approval and fundmg of mitjgation measures with funds other than those provided

Port’s ability to use m1ugatgon funds provided by the community aesthetic mmgatlon funds under
this Amended Stipulated Judgment for mitigation related to the China Shipping Project.

5. Restrictions on Use of Mitigation Funds. The mitigation funds disbursed
by the Port shall not be used for (a) mitigation measures comm1tted to in Section VILA of this
Judgment (b) funds already committed to in any pnor settlcmcnt or other document by the Port
or City; (c)-funds already budgeted for the current or-future fiscal year by the Port or City or in an

amount and type allocated for mitigation of Port impacts in prior years; (d) measures identified in|

for aesthetic mitigation measures (although future CEQA documents may consider programs and

activities funded pursuant to this provision in the baseline discussion); or (€) 'use,d as a substitute

committed to in section VIIL.B.3 may be used to mitigate any impacts identified in the China
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Shipping EIR or future CEQA documents fqr projects not yet approved by the Port. Funds to be
allocated pursuant to this section VIII shall come from Port revenues, and may not.come from -
grants, matching funds, or other s0urces. of funds. The Port’s expenditure of monies in this
Agreement must be: (a) for progranis to mitigate existing or future impacts of Port operations on |
the surrounding communities; (b) consistent with the State Tidelands Trust and the public trust
doctrine; (c) consisteﬁt with the Los Angeles City Charter; (d) consistent with the California
Coastal Act; agd (e) consistent with any other applicable laws and regulgtions.

6. Resolution of Disputes. Any disputes regarding allocation of these
mitigation funds shall be resolved by the Arbitrator. '
C. "Reporting Requirements. The Port shall provide quarterly reports to Petitioners

setting forth the status of its compliance with Section VI[I of this Stipulated Judgment.
IX
CHANGES TO THE PORT COMMUNITY ADVISORY COMMITTEE

A. Continued Existence of PCAC: This Stipulated Judgment shall not become
eﬁ'ectivé until the Board has adopted a resolution providing for continued existence of the PCAC
subject to applicable law and for the PCAC to operate under the continued govemaﬁce of the
Board. '- ‘ ' ' '

B. Board Consideration of PCAC Resolutions. Tilis Stipulated Judgment shall not

|| become effective until the Board has adopted a resolution providing that: (a) the Board will

consider all resolutions adopted by the PCAC in an‘equ,ditidus and timely manner; and (b) the _
Board shall issue a written statement of reasons and appropriate findings for any PCAC
resolution rejected by the Board.
: | | R
, NOTICE OF UPCOMING CEQA ACTIONS
_ The Port shall on a monthly basis provide a description of all prop.osed projects and a
schedule for upcomi;xg decisions on port projects to the PCAC and neighborhood councils,

‘|| including but not limited to issuance of notices of preparation of environmental documents,

negative declarations, EIRs and other project approvals, with as much advance notice and
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|| that the China Shipping EIR is completed, prorated accordingly. If the container throughput

respective decisions regardiné the use of Berths 97-109, thg capacity limit shall terminate,
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description of such proposed projects and CEQA decisions as reasohabl).r possible. The Port
shall use 'its beét efforts to provide such monthly notice as to minof exemptions from CEQA, and
to ensure that all anticipated projects and CEQA decisions are included in the notice. The Parties|
understand that some matters may arise after such a mpnihly notice has i)eqn provided, and the
fact t].1at a project was né)t included on such a monthly notice shall not prevent Port staff or the
Port Board from taking action ori the matter.
X1
LIMIT ON INTERIM OPERATION OF BERTH 100 AND ADDITIONAL M]'I‘IGA.’IZIOINIJ
| PAYMENT IF LIMIT IS EXCEEDED
- During the interim period when operation of Phase I of the China Shipping Tetminal is
allowed pursuant o section V, above, thé annual capacity of additional container cargo to be
offloaded and handled at Berth 100 shall no.t exceed 328,000 TEUS per calendar year. If the
China Shipping EIR is prepared in less than a calendar year, this capacity limit shall be
determined based on the period of time between the effective date of this Judgment and the date

exceeds the agreed-upon capacity, the Port shall make an additional payment to the mitigation
fund described in section VIILB, above, of $30 per TEU in excess of the cap. |
The Port shall provide to counsel for Petitioners a quarterly report with supporting

documentation of the TEU throughput at-Berth-97-10§. This quarterly report may be provided on
a confidential bgsis if such ppnﬁdentiality is ‘requested by the terminal operator, in which case
Petitioners shall maintain the confidentiality of the report, and agree if any such doéument is
submitted to the Arbitrator or a court, it shall be submitted under an agreement of confidentiality |
or under seal. ]

After the Board and City have each certified the China Shipping EIR and issued their

However, if a Petitioner brings a legal action (including required arbitration) challenging th;e
adequacy of the China Shipping EIR or otherwise challenging the legality of the City's or the

Port’s decisions regarding the use of Berths 97-109, then the capacity limit shall immediately and

3 . .
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provisionally be placed back in effect while the action is resolved, and the penalty payment of
$30 per TEU shall be placed into a separate desiénatéd account pending the outcome of the
litigation. If the action is resolved with a finding that the Port abused its discretion and the abuse
was prejudicial, the funds will be paid as additional mitigation as described in section VIILB
above, in approximately equal shares to air quality mitigation and community aesthetic
mitigation. Otherwise, the Port'will recover and retain these funds. |
_ S |
ATTORNEYS’ FEES IN THIS ACTION
A. ' Petitioners’ Fees. The Port has paid Petitioners reasonable attorneys’ fees and

'costé for this Action, based upon reasonéble houtly rates; in the amount of $1,426,000.

B. Enforcement. Petitioners shall be entitled to reasonable attorneys’ fees and costs
inicurred in the enforcement of this Judgment, including but not limited to the fees aud-co.sts
incurred by Petitioners for arbitration pursuant to section VII, when Péﬁtioners are the prevailiné
party as defined under Co@e of Civil Procedure section 1021.5. The amount of attqmeys’ fees
and costs to be awarded for enforcement of this Judgment shall be determined either through
negotiation or by binding afbitraﬁon before the arbitrator.,

. X \ |
FUTURE COOPERATION BETWEEN THE PORT AND PETITIONERS
_ The Patties agree that this settlement and this Judgment have been réached in the mutual
best interests of thé Parties. In that spirit, the Parties shall cooper;:te to implement this Judgment,
including the execution and filing of any court papers in this action necessary to implement the
terms of this Judgment, | ' '

In addition, the Parties agree to cooperatively address and respond to any future
environmental issue at the Port and in San Pedro and Wilmington. This coope'ratioi: may consist
of meetings and discussions among the Parties, the purpose of wl'1ich. will be to attempt to
coordinate the Parties’ efforts at considering or resolving such future énvimnmqntal issues.

Nothing in this section shall limit the Parties’ ability o bring future litigation against any other
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party or in any way create a condition precedent to the commencement of future lawsuits or other '
legal action by the Parties.
X1v
- STATEMENTS TO THE PRESS
The Patties agree to provide advance copies of thelr draft press releases to announce this

settlement and Stipulated Judgment for review and comment by all other parties, and to make no
other statements regarding this Stipulated Judgmeﬁt until the agreed upon date and time for |
release of the written statements. The Parties will attempt in good faith to address concerns
raised by any other party as to the draft press release. The Parties will also provide a copy of
their final press releases to all other Parties before the effective &ate of this Stipulated Judgment.
- SETTLEMENT CONTINGENT ON COUNCIL APPROVAL AND SETT]'.;EMENT OF

FEDERAL LAWSUIT
Tﬁis Stipulated Judgment requires approval of thg Los Angeles City Council, and is

4

subject to and contingent upon such Council approval. This Stipulated Judgment is also
contingent upon a settlement of the federal lawsuit Natural Resources Defense Council, Inc,, et
al. v, United States Army Corps of Engineers, et al., Case No. 02-04793 MMM (Ex).
FORCE MAJEURE

If an event of force majeure occurs, such as civil commotion, war, acts of public enemies,
fire, explosion, earthquake or other natural disast& or action of the elements, or acts of God, or
unforeseen circumstances which result in a prolonged interruption of operations of the Port, and
if such event of force majeure is sp severe that it prevents the Port from fulfilling its obligatiogs
under this Agreement, then 'thos¢ obligations to that extent shall be suspended during the period
of force majéure, buf fiot thereafter. This provision shall riot apply to the obligations under
§ection VIIIB, except that the obligations under section VIILB shall be suspended if the event of
force majeure results in the cessation of operations at the China Shipping Terminal prior to |

certification of the China Shipping EIR and shall resume as soon as such cessation ends. The
' ' 33 '
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Port shall provide to. Petitioners notice of an event of force majeure within five days of its
_600mrence. Any disputes concerning the application of this force majeure provision shall be
submitted to &16 Arbitrator. | .
. XVII
INTEGRATION AND SEVERABILITY

The Parties agree that this Stipulated Judgmeﬁt sets forth the final entire agreement
between them relating to their settlement and that this document merges and supersedes all prior
discussions, agreements, understandings, representations, and all other communications between
them relatiﬁg to the subject iﬁa_ttcr of this Stipulated Judgment.

Each provision of this Stipulated Jqd@nent shall be interpreted in such a manner as to bé"
valid gnd enforceable und& applicable law, but if any provision of this Stipulated Judgment is
hereinafter modified or invalidated by further order of a court of competent jurisdiction, that
provision shall be invalidated only to that extent, wéthout thereby invalidating tﬁe remainder of
that provision or of any other provision. If any provision of this Stipulated Jucigmeut is modified
or invalidated as set forth above, or any fundmg decision made pursuant to the Stipulated
Judgment, becomes proixibited or invalid under any applicable law, then the Parties shall

negotiate in good faith and seek to agree upon a substitute provision or funding decision

consistent with the intent of this Agreement which avoids the legal defect that resulted in the

prohibition or invalidity. If the Parties cannot agree on such a substitute provision or funding

decision, the Parties shall submit the issue to the Arbitrator.
'RELEASE OF CLAIMS !

The parties hereby release all claims relating to the issuance of the China Shipping Lease
and Coastal Development Permit for the China Shipping Project alleged in this action entitled
Natural Resources Defense Councll, Inc., et al. v. City of Los Angeles, et al. This limited release
shall not extend to any other matter, does not release any of dxe rights and obligations under this
Stipulated Judgment, and shall not extend to any acﬁgn to enforce or interpret the provisions of

this Agreement. This release shall not extend to any dispute regarding the adequacy or
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comphance with CEQA of the China Shlppmg EIR to be prepared pursuatit to this Agreement,
including but not limited to its discussion of traffic lmpacts The Parties agree that all disputes,

-mcludmg clalms for attorneys’ fees and costs, regarding the Stipulated Ju_dgment entered on

March 6, 2003 and existing as of the Effective Date of this Amended Stipillatéd J udgment shall
bé deemed resolved without further modification of the Stipulated Judgment w1th each side
having agreed to bear their own attomeys fees and the costs are rcsolved
XIX -
ADDITIONAL PROVISIONS

A.. No Admission. Nothing m this Stipulated Judgment shall be construed as or
deemed for any purpose to be an admission or denial ds'to the validity of any claims or defenses.
The Parties agree that if this Stipulated Judgment is ﬁot entered as a stipulated judgment by the
Los Angeles Supenor Court and therefore does not become effective, no Party can use any part
of this Stipulated Judgment in any way in any legal proceedmg

B.:  Warranty of Authority. Each of the Parties represents and warrants that it has the

{| right, power and authority to execute this Stipulated Judgment.

C.  Written Waiver. A waiver of any provision of this Stipulated Judgment shall not
be effective unless such a waiver is made expressly in wnting. A written waiver of any one
breach shall not be deemed a waiver, of any other breach of the same or any other provision of
this Stlpulated Judgment.

D. Legal Counsel and Joint Preparation. The Parties affirm that they have been

represented by counsel of their own choosing regarding thg preparation and negotiai:ion of this
Sﬁpula@ed Judgment and the matters set forth herein, aqd that each of them has read this
Stipulated Judgment Agrecmént .and is fully aware of its contents t;nd its leéal effect, Tﬁe
language of all parts of this Stipulated Judgment shall in all cases be construed as a whole,
according to its fair meaning, and not strictly for or'againsf any Party. No presumptions or rules
of interpretation based upon the identity éf the Party preparing or drafting the Stipulated . .
Judgment, or any part thereof, shall be applicable or invoked..
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E. Binding on Successors This Stlpulated Judgment shall be binding on and inure to
the benefit of the successors and assigns of the Parties.

F. Countg_rparts. This Stipulated Judgment may be executed in counterparts, and
when all Parties have execut‘ed this Stipulated Judgment, each counterpart will be deemed an
original.

' G. Captions. Captions are included herein for ease of reference only. The captions
are not intended to affect the meaning of the contents or scope of this Settlement Agreement.

H.  Notices, Notices or other commlmications.give.n or required to be given under
this Stipulated Judgment, shall be effective only if rendered-or given in writing by overnight

mail, band delivery, or email or facsimile transmission if such email or facsimile transmission is

confirmed by live telephone conversation, to the Party’s representative identified below:
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+ For Respondents:

For Petitioners:

"
m

"

Telephone: (310) 732-3456

Larry Keller, Executive Director
Port of Los Angeles

425 South Palos Verdes Street
San Pedro CA 90731

Facsimile No.; (310) 831-6936
Email: Ikeller@portla.org

. Dr. Ralph Appy,

Director of Environmental Management

Port of Los Angeles

425 South Palos Verdes Street

San Pedro CA 90731

Facsimile No.: (310) 547-4643

Email: rappy@portlaorg . .
Telephone: (310)732-3497

Thomas A. Russell, Senior Assistant City Attorney
Harbor Department, City Attorney’s Office

" 415 South Palos Verdes Street

Facsimile No.: (310) 831-9778
Email: trussell@portla.org
Telephone: (310) 732-3750

Julie Masters, Esq.

Natural Resources Defense Council
1314 Second Street

Santa Monica, CA 90401
Facsimile No.: (310) 434-2399
Bmail; jmasters@nrdc.org
Telephone: (310) 434-2300

Andrew Mardesich, President

San Pedro Peninsula Homeownérs United, Inc.
1931 Bardale Ave. =

San Pedro, CA 90731

Facsirnile No.: (310) 832-4919

Email; amardesicii@earthlink.net

Telephone: (310) 832-4919
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Noel Park, President

San Pedro and Peninsula Homeowners’ Coalition
3233 South Walker Avenue

San Pedro, CA 90731

Facsimile No.: (562) 804-5210

Email: jdcorvette@telis.org

Telephone: (562) 804-5205

Todd Campbell, Policy Director

Coalition for Clean Air

523 West Sixth Street, 10th Floor

Los Angeles, CA 90014 -

Facsimile No.: (213) 630-1158

Email: todd@coalitionforcleanair.org
_ Telephone: (213) 630-1192 -

1 Effective Date. This Amended Stipulated Judgment shall be effective on the date |
that it is entered as an amended stipulated judgment by the Los Angeles Superior (fourt.
fif
i |
il

)
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NOW, THEREFORE, IT IS ORDERED THAT:

(1) A writ of mandate has already beeﬁ issue;i 'I.)y this Court reéuitiﬁg preparation of a
project-specific EIR for Phases I, IL, and Il the China Shipping Project,

(2)  Operation of Phases Il and III is continued to.be enjoined, pending certification of
that EIR.. | |

(3)  Based on this Amended Stipulated Judgment of the Parties, the writ of mandate
and injunction previously issued by this Court are hereby mo'diﬁeci so that constructibJQ and
operation of Phase I may continue subject to the terms of this Stipulated Judgment, including the
capacity cap set forth in Section XI.

(4)  This Court retains jurisdiction to enforce a1.1d' administer the terms of this

Amended Stipulated Judgment.

IT IS SO ORDERED.

v DZINTRA JANAVS
puted__ (0~ 1404 ' - : °

Honorable Dzintra Janavs
Judge, Los Angeles County Superior Court

(parties’ signatures follow)
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SIGNATURES OF PARTIES:

DATED;_ MM 19, 2004 o DATED: !I_' )g§ L 200 )f
The Los Angeles Board of Harbor : Natural Resources e Council, Inc.
Commissioners

l Tongich, President

DATED; S'/H/O‘f

San Pedro and Peninsula Homeowners
DATED: '5_//"[ /0 j<f Coalition
The City of Los Afigeled Harbor Department _
and the City of Los Angeles by its Board of
J Harbor Commissjoners 7 M A__/_
! ) By"
- - Nbel Pitk, President :

DATED:
San Pedro Peninsula Homeownets Umted,
Inc. :

DA'I'ED \S-/’ 7/0(/

| AndmwMardemch, Prmde:nt
Attest: /[fdl/}% KQQ/MM

ard Secretary

DATED:
Coalition for Clean Air, Inc.

By:

Tim Carmichael, President/Chief
Executive Officer
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SIGNATURES OF PARTIES:

DATED:
The Los Angeles Board of Harbor

Commxssmners

By:.,
Nicholas Tonsich, President

DATED:
The City of Los Angeles Harbor Department
and the City of Los Angeles by its Board of
Harbor Commissioners -

By:

Larry Keller, Executive Director

DATED:

Attest;
Board Secretary

40

DATED:;
Natural Resources Defense Council, Inc.

By: '
Gail Ruderman Feuer, Senior Attorney

DATED:
San Pedro and Peninsula Homeowners

Coalition

By:

Noel Park, President

DATED; &, 11//[0,4_ :
San Pedro Peninsfila Homeowners United,

Inc.

By:

Andfew Mardesich, President

DATED:
Coalition for Cleaq Air, Inc.

By:

Tim Carmichael, President/Chief
Executive Officer '

(PROPOSED] AMENDED STIPULATED nmemm MODIFICATION OF STAY, AND ORDER THEREON

1a-TI32R7




| SIGNATURES OF PARTIES:

© 8 N O U B W N e

gsgb’r.-gwSﬁg'wwqa\uasun'—_o_

Attest:

Board Secretary

. 40

. By

DATED; : . DATED;
The Los Angeles Board: of Harbor Natural Resources Defense Council, Inc.
Comnussxoners ' ’ .
. ‘ By: , . )
By: ' _ ' Gail Ruderman Feuer, Senior Attorney
Nicholas Tonsich, President - v
- DATED:, ‘
- San Pedro and Peninsula Homeowners -
DATED: ‘Coalition
The City of Los Angeles Harbor Deparlment "8
and the City of Los Angeles by its Board of
|| Harbor Commissxonem
By: : :
Noel Park, President
By: - ! ,
Larry Keller, Executive Director

DATED: . )

San Pedro Pemnsula Homecwners Umted,

Inc ‘ ;

|| DATED:

_Andrew Mardesich, President

Coalition for CléanAAir, Inc.

' 'I'im Camuch&el Pmsxdenthhlef
Executive Officer

[PROPOSED] AMENDED STIPULATED JUDGMENT, MODIFICATION OF $TAY, AND ORDER THEREON
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APPROVED AS TO FORM:

DATED: My (8 200
ROCKARD.J. DELGADILLO, City
Attorney ‘ .'

Thomas A. Russell

Senior Assistant City Attofney
City of Los Angeles

4}

sareo: (Voy 11, 200

NATURAL RESOURCES DEFENSE
COUNCIL, INC.; SAN PEDRO AND
PENINSULA HOMEOWNERS
COALITION; SAN PEDRO PENINSULA
HOMEOWNERS UNITED, INC.;
COALITION FOR CLEAN AR, INC.

Natural Resources Defense Cotncil, Inc.

[PROPOSED) AMENDED, STIPULATED JUDGMENT, MODIFICATION OF STAY, AND ORDER THEREON
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"IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

COURT OF APPEAL - SECOND DIST.

SECOND APPELLATE DISTRICT - F H ).L E ]D
DIVISION FOUR | o7 23 2002
. JOBePHALANE . Clek
NAT'URAL RESOURCES DEFENSE B159157 %m
COUNCIL, INC., et s, | -
(Super. Ct. No. BS070017)

Plaintiffs and Appellants, (Dzintra Janavs, Judge)

V. TEMPORARY STAY
: ORDER
CITY OF LOS ANGELES, K
PORT OF LOS ANGELES, and
LOS ANGELES BOARD OF -
HARBOR COMMISSIONERS,

. Defendants and Respondents.
~...JHE COURT;*

Pursuant to Codc of Civil Procedure section 923, and pending further order
by a court of competent jurisdiction, the court hereby isstics a stay effective
immediately of portions of the China Shipping Project which is the subject of

appealNo B159157, as follows:

1; Completion of the wharf at Berth 100 beyond 1,000 feet, currently
estimiated to be completed by ] December 20, 2002;
- 2. Erection and operation of the crancs ourrently scheduled to be delivered

wiﬂnn the next fow weeks

EXHIBIT A, page 2
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3, Operation of Phase I of the China Shipping Project;
4. Construction and operation of Phases XX and Il of the China Shipping
Project. o : |
This stay does not prevent: completion of the storm drain system;
"corpletion of the backlands including security fences, permanent lights and
power; use of the backlands for container storage; offloading and storage of the
cranes at Berth 100, .

3
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EXHIBIT B
AGREEMENT TO SUPPLY AND TO USE ALTERNATIVE
. MARITIME POWER AND LOW PROFILE CRANES

The Parties to this Agteement are the Port of Los Angeles (“the Port”), the City of Los
Angeles, China Shipping Holdiﬁg Co., (North America), Ltd., (*China Shipping”), andthe -
Natural Resources Defense Council, Inc. (“NRDC"), on its own behalf and on behalf of

petitioners in the action entitled Natural Resources Defense Council, Inc., et al, v. City of Los

Angeles, et al., Los Angeles Superior Court Case No. ES 070017. The Parties agree as foﬂdws: |
| 1. The Port shall pay the cost of equipping China Shipping vessels to use Alternative
Maritime Power (“AMP ’) up to the aggregate cost of $5 million. Subject to the opening of
" Phase I of the Terminal assigned to China Shipping pursuant to Peqnit No. 999, including Berths
97-100 , China Shipping shall retrofit four vessels equipped to operate on AMP at the Port and
nse AMP for hoteling pursuant to the following schedule: |
a. By Augu.st 31, 260;1, Chma Shipping shall ret;oﬁt two vessels_,l which vessels shall be
. dedicated to service of the Port of Los Anéeles and shall call at Berths 97-109 (“the
Terminal”) and use AMP while docked at berth
b. During the penod froin August 31, 2004 tbrough January 1, 2005, a minimum of 30%
of §h1p calls, on average, at the Te_rmmal shall utilize AMP while at berth;
¢. By January 1, 2005, China Shipping shall retrofit a total of three vessels, which
vessels shall be dedicated to service of the Port of Los Angel:es and shal] call at the

Terminal and use AMP while docked at berth;
.1-
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d. During the period from Januéry 1, 2005 through July 1, 2005, a minimum of 60% of
ship calls, on average, at the Terminal shall utilize AMP while at berth;‘

" e. ByMarch 31,2005, China Shipping shall retrofit a total of four vessels, which
vessels shall call at the Terminal and use AMP while docked at berth;

f.. For every twelve-month-period commenciﬁg July 1, 2005, a minimum of 70% of ship -
calls, on average, 'a_t the Terminal shall utilize AMP while at berth.

g. If for reasons of a vessel emergency or vessei casualty, a China Shipping M-
equipped vessel is out of service and unavailable for use at the Ténhinal, the
éefcentage of AMP cailé required at the Terminal shall be reduced at an anpual rate
-of 10% for the periéd of unavailai)ility. In thls case, China Shipping shall provide

. notice to the parties of the-emergency or casualty and the reasons therefore.

. 2. (China. Shipping may equip additional vessels for AMP use, such to bé paid for by the
-"Portup to"the.$5 million aggregate cost. China Shipping may commence use of Phase I of the
Terminél, as defined m the Amended _Stipulated Ju&gment, subject to the terms and conditions of
this Agreemgnt. Subject to the feasibility provisioxig in Paragraph 5 herein, the Port shall
compensate China Shipping and any other user of the Terminal affiliated with China Shipping,
' for any adc.litional-cost of AMP pbwer above the cost of power supplied by vessel generators .
based on the prevailing cost of fuel on the date of tﬁe vessel’s arri’val. .Tﬁese_ costs shall includé
the pdditional costs of connecting and disconnecting the ve"ssél to the poWer 'séurce. The Pért _
shall compensate China Shipping for the additional cost of électricity for AMP use above the
cost of power supplied by the vessel generators based upon the prevailing .jndustrial charge for -

eléctriéity. and the prevailing cost of fuel on the date of that vessel’s arrival (“Excess AMP
. 5
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Cost™) up to-but not to excée.d $3 millioh per calendar year for the terminal. This calculation of

. Bxcess AMP Cost shall exclude the cost of equipping China Shlppmg vessels to use AMP
subject to the aggregate cost cap of $5 mllllon referenced in numbered paragraph 1 above and the
costs qf connecting and disconnecting the vessels and po_wer source. If the Excess AMP Cost
exceeds $3 million, the percentage requirements of AMP usage pursuant to paragraph 1 shall be
reduced in an amount so (hat the Excess AMP Cost is $3 million per calendar year; in this event,

.. the Port shall not be responsible for Alternative Air Emissions Mitigation.

. 3. ‘The Port shall make good faith efforts to ensure thgt the infrastruoture to provide

* AMP, inchiding the barge delivering AMP (“AMP Infrastructure”), is available for use upon

arrival by any China Shipping AMP-equipped vessel that calls at the Terminal, China Shipping - - |
shall give the Port 48 hours ;dvanccd nc’atice that an AMP-equipped vessel will be arriving at the |

Terminal. If an AMP-equipped China Shipping vessel calls at the Terminal and China Shipping

. has provided the Port with the reqtlire;i advance notice of that vessel call, but the AMP

Infrastructure is not dvailable to provide electric power to the ship, then the vessel may-use _its

oh-board generators for power until such time as AMP beconies available. 'Ifan Al\dP-equip_pqd

' '-';t.assel runs its on—bpard generatofs at the Terminal as é result of the lack of availability of AMP

under this paragraph, the ship call will still count as an AMP call for purposes of calculating the

percentage AMP under paragraph 1.

4, China Slnppmg shall be entitled to use its AMP-equxpped vessels at other terminals
. thhm the port, including those tenmnals that are not equipped for AMP use. China Shipping

may count a vessel call by a China Shipping vessel at a berth other than the Terminal as an AMP
3. |
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call at the T'ermi;mal for purposes of calculating the percentage AMP usage under ;;aragrapﬁ 1if
- the China Shipping vessel calling at a berth other than the Terminal is equipped with the

nccessary AMP connection and uses AMP while at berth. Notmthstandmg paragraph 3 of this

- Agreement, if the AMP Infrastructuré is unavailable for a ship calling at another berth or if such
. ship does not use AMP while at berth for any reason, that ship call_ shall not count for purposes

. of calculating the percentage AMP usage under paragraph 1.

5. If AMP use at the Terminal is defermined by mutual agreement of the Pmﬁes or by the
.Arb_itrato;,' to be infeasible within the meaning of this Agreement, China Shipping shall not be
.réquired to use AMP at the Port under this Agreement. . The use of AMP may be deemed
infeasible oply.in the event that the use of AMP, and riot the negligence of Chi.na Shipping; the .. .
Port, or any of their agents or contractors, causes one or more of the following problems, whxch
. “problemi(s) cannot be remedied through reasonable modifications to AMP or other reasonable
. ‘measures: (a) a significant and tmreasonab_le n'sk of injury or death to vessel, stevedore, terminal
or other personnel; (b)-a significant and umeasombie risk of damage t6 the vessel, cargo, or
" _términal property; (c) a violation <.>f a Federal, State' or local law or regulation‘that._ is not de
minimis; (d) signiﬁgant and recurripg loss of power to the vessel that unreasonably affects Chi.na.
.Shipping’s operations; (e) significant and recurring interference with vessel loading and .
unloading operations that unreasonably affects China Shipping’s operations; or (t) significant
and recurring delays in vessel amvals commencement of cargo operatlons, or vessel departures

as a result of the.act of connecting or d1scounectlng the vessel to or from the AMP that

" . unreasonably affects China Shipping’s operations., The Parties agree that costs related to the

mmrr_ﬁ_m-‘ui%
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fcategories above maybe considered in the determination of infeasibility. The Partiés further

* -agrée that this feasibility test shall have no effect on the Port’s determinations under CEQA.

6. If a determination of AMP infeasibility is made by mutual agreement of the
. Patties or by the Arbitrator pursuant to this Agfpeméng the Parties shall meet and. confer
concerning appropriate alternative air emissions mitigation and, if the Parties cannot reach
agreement, any Party may submit the matter for binding arbitration pursuant to the arbitration
: proéedures of the Amended Stipulated Judgment. The plan for Alternative' Air Emissions
Mitigation shall be adopted within 180 days of the Arbiﬁator’s determination -of infeasibility, if
. vany;with impl‘cmentation of the plan as soon as practicable thereafter. The Parties agree that.the
" Port’s obligation for Alternative Air Emissions Mitigation shaillv be up to but not exceed $3.0
. million annually. The Port and China Shipping shall cooperate in an effort to achieve on a yearly'
basis.equivalent aﬁmunts of emissions reductions a$ would have been achieved l;y China
‘Shipping’s ﬁsé of AMP at the Terminal at full capacity assuming 70% of the ships docked at the
Terminal use AMP, but ;.ha:t the costs of this Alternative Air Emissions Mitigation shall be up to

. but not exceed $3.0 million annvally. The Alternative Air Emissions Mitigatibh shall be in

+ .- addition to (1) the mitigation measures committed to in Section VIILA of the Amended-

Stipulated Judgment; and (2) the mitigation measures adopted to mitigate an air quality impact of

the China Shipping Project other than from ship. hoteling.

7. The four existing conventional gantry cranes presently at the Terminal may
remain and be operated at th_e Terminal. If Berth 102 is constructed, then priorto commencing
. operations at Ber_th_ 102 China Shipping shall cause the installation on Berth 102 of two "low

. . &
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e proii;le" cranes that are designe(i to reduce visual impact. If the total price of these two cranes .
- exceeds $25 million,’includiné imt not limited to design costs of the supplier and its |

. suBcontmc_tor, then the Port or China Shippfng-may submit to the Arbitrator the question of -
whether that cost makes those cranes infeasibl'e. Low profile cranes include cranes that are -

 , des;igned to reduce visual impact by the use of a horizontal boom that does.not need to be raised
up when the crane is not in uée such that the overall crane height is reduced to 185 feet orless -

- when the crane is.not in use and mobile harbor cranes. The Port agrees to pay all costs of the

- purchase, preparation, delivery, maintenance and repair (including planning, inspectioﬂ,

:. consulting and design) of the two low profile cranes for Berth 102 inexcess of what

" .- .conventional gantry cranes would cost, subject to the condition that the low profile cranes - -

A comply'with the Specification idsued by the Port dated March 11, 2003, Addendum 1, and
. technit;;al deviations submitted by ZPMC, as modified by the letter from ZPMC to the Port dated
.. -April 14, 2004, including but not limited to the cost estimate of $9.9 million per crane. -The Port
. shall_ 'ta;ke, and agrees to pay for, all measures ﬂécessary to ensure that the load bearing.capability
) of thie Phase 1T terminal will be sufficient to allow the installation, and normal and safe operation
* of the low-profile cranes. IfBerth 102 is not utxhzed as a berth for cop@ner operations, then the

Port shall bear all costs of transport and storagé 'and, if applicable, disposal of the low profile

" cranes. Atits option and sole discretion, the Port may purchase the cranes at their fair market

value. If the cranes are not utilized at Berth 102 pursuarit to this paragraph, and use of the cranes
" is foasible, the Port shall cause the low-profile cranes to be utilized at another terminal. If .
- “additional cranes are purchased for use at Berth 102, they shall be low profile cranes unless low

-profile cranes are determined to l;e infeasible as provided in paragraphs 8 and 9. below. -

6- ‘ : L
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" 8. Ifthe use of the lovx; 'proﬁle cranes. at Berth 102 is determined by mutuzﬂ agreement of
the parties or by the Asbitrator to be infeasible within the meaning of this Agreemen't, Cliina
- Shipping shall not be required to use the low profile cranes on Berth 102. The use of low profile
c@es .may be deemed infeasible only 1f (1) the use of the low profile cranes does not meet _
standard industry requirements for the movement of containers between the vessels and the |
- ‘Terminal; (2) the infeasibility is not the result of the neghgence or fa.llure of China Shlppmg, the
* ‘Port, or any of their agents, limited partners or contractors; and (3) the mfeas1b1hty cannot be
ren_ledud through reasonable modifications to the low-profile cranes or related infrastructure.
. The Parties agree that costs related to these categories nl;ty be considered in the determination of
" . infeasibility. In no event shall the low profile cranes’ techmcal or-operational requirements
exceed those of the existing four cranes used at Berths 97-100. The Parties agree that this

feasibility test shall have no effect on the Port’s determinations under CEQA.

‘9, Any dispute among the -p'arﬁés arising out of or related to .the feasibility of AMP use
of use of low-profile cranes, a breacﬁ of the schedule and/or percentages of AMP use pursuant to
i -paragraph'~ 1 abqve;- or Alternative Air Emissions Mitigation that cannot be re‘solvec‘i by mutual

agfeement of the parties shall be referred to the Arbitrator, sélected by the process described in
“Section VII of the Amended Stipulated Judgment in the above-mentioned action, for
de’tennmatxon according to the following procedures and standards; arbitration regardmg the
feas1b1hty of AMP and Alternative Air Emlssmns Mitigation shall be bmdmg
a. Any party may, at any time, demand arbitration'pursuant to thxs Agreemc;,ht
- regarding (1) the feastblhty of AMP based solely on the conditions déscribed in paragraphs 5(a)

through (c) hereof, (2) apphcauon of the cap for payment of excess AMP costs pmsmmt to
: .
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”pamgrapﬁ'z above, (3) a breach of the schedule and/or percentage of AMP us¢ pursuant to
.~ paragraph 1 above, or (4) if AMP is determined to be infeasible in accordance with the terms of
- this Agreement, Alternative Air Emissions Mitigation pursuant to paragraph 6 above.
Ib. No partir may demand arbitration regarding the feasibility of AMP based on
-thé conditions described in paragraphs 5(d) througﬁ_S(t), until the requirements under paragraph
e "9(c) have been fulfilled, unless (1) the continued use of AMP is rendered wholly and
‘immediately ineffective over a sufficient period of time to demonstrate that the vessel cannot
" perform its required functions without the use of its on-board power generators, (2') where the
failure is not the result of the negligence of China Shipping, tf;e- Port, or any of their agents, - |
.. ‘limited partner_s, or contractors, agd (3) the failure cannot be remedied irough reasonable
. ‘modifications to AMP or other reasonable measures. |
" ¢. After asix-month pe'riod during which 60% or'more of the vessels calling at
~-the Terminal use AMP, any party lhay demand arbitration of any dispute regardfng tﬁe feasibility .
" of AMP based on any gf the conditions described in pmgraphs 5(d) through 5(f). After a three-
* month period of use of the low-profile cranes for thg loading and unloading of containers, any
' _ party may demand arbitration '6f‘ any dispute regarding the feasibility of the use of low-profile
‘ cranes based on the conditions described in paragraph 8. Hﬁe continued usé"of the low profile
cranes is rendered wholly and immediately ineffective over a sufficient peridd of time (including
‘testing) to &emonstrate that thé cranes cannot perform their required functions, then any party
. may, demand arbitration at that time. . . |
d. Any demand for arbitration of any issue under this Agreement shall be made in
' wntmg tc; all parties, with a copy to the Arbitrator. The demand shall include a detailed

" statement of the issue or issues to be presentéd to the Arbitrator, the grounds on which relief is
8 | '
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sought, and t‘ne evidence supporting such renuest fcr -relief.' Any other party shall have the
- right to respond to a demand for a1fbitraﬁon. Following a written demand for arbitration, the
* parties shall meet in an attempt to resolve any disputes regarding feasibility. All parties aéree
. to provide within 15 days of a written request all information relevant to a determination of

'feeeibility and, ifa dete_rminaﬁon of infeasibility is made, information relevant to equivalent

- emnissions reductions, unless the parties mutually egree to a different ﬁnle limit, or the

"Arbitrator ex;tends the time limit. .

e. Arbitration proceedings shall commencc imlnediately following a demand for

- arbitration made by any party under this agreement. An arbitration heal-ing' shall commence on a

- -schedule to be agreed upon by the parties or determined by the Arbitrator, but shall be held no

.later than sixty days following the demand for arbitration, The Arbitrator shall at all times retain
the authority to issue such orders as he or she deems appropriate w1th respect to the time, place
- -and manner in which the arbltraﬁon shiall proceed The parties shall be entitled to present

E . evidence at the arbitration accordmg to rules and procedures established by the Arbitrator.
Section VILF of the Amended Stipulated Judgment in the above-mentioned aotion shall apply to
 these arbitration proceedings. | |
f. The use of AMP will not be required for sixty days from the litne a wrltten
: &cmand for arbi-traﬁon is made regarding the feasibility of conditions described in paragraph 5,

unless the Arbitrator orders otherwise. If the use of AMP ceases during the sixty day penod
, allowed by this subsectlon or by order of the Arbitrator, then the period of time during whxch
3 AMP is not required shall not be considered in calculating the AMP percentage requirements set

forth in paragraph 1 of this Agreement.

mﬁcé}
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PROOF OF SERVICE BY MAIL
(Code Civ. Proc secs. 1013(a), 2015.5)

I declare that I am employed with the law firm of Morrison & Foerster up, whose address
is 555 West Fifth Street, Suite 3500, Los Angeles, California 90013-1024; 1 am not a party to the
within cause; I am over the age of enghtcen years and I am readily familiar with Morrison &
Foerster’s practice for collection and processing of correspondence for ‘mailing with the United
States Postal Service and know that in the ordinary course of Morrison & Foerster’s business
practice the document described below will be deposited with the United States Postal Service on
the same date that it is placed at Morrison & Foerster with postage thereon fu]ly prcpmd for
collection and mailing. .

I further declare that on the tate hereof I served a copy of:

[PROPOSED] AMENDED S’I']]?ULATED JUDGMENT, MODIFICATION OF STAY,
AND ORDER THEREON

on the following by placing a true copy thereof enclosed in a sealed envelope addréssed as o
follows.for collection and-mailing at Morrison & Foerster L, 555 West Fifth Street, Suite 3500,
Los Angeles, California 90013-1024 , in accordance with Morrison & Foerster’ s ordmary

| business practices:

.Gail Ruderman Feuer, Esq,

Natural Resources Defense Council, Inc.
1314 Second Street

Santa Monica, CA 90401

1 declare under penalty of perjury under the laws of the State of California that the above
is true and correct

. Executed at Los Angeles, Califomia, this 9th day of June, 2004'.

R 7.

(typed) _ _ 0 L7 (signature)

Proof of Service
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PROOF OF SERVICE BY MAIL
(Code Civ. Proc. secs. 1013(a), 2015.5) , B

. Ideclare that I am employed with the law firm of Morrison & Foerster e, whose address
is 555 West Fifth Street, Suite 3500, Los Angeles, California 90013-1024; I am not a party to the
within cause; I am over the age of eighteen years and I am readily familiar with Morrison & -
Foerster’s practice for collection and processing of correspondence for mailing with the United
States Postal Service and know that in the ordinary course of Morrison & Foerster’s business
practice the document described below will be deposited with the United States Postal Service on
the same date that it is placed at Morrison & Foerster with postage thereon fully prepaid for
collection and mailing. : : '

I further de;:lare that on the date hereof I served a copy of:

NOTICE OF ENTRY OF AMENDED STIPULATED JUDGMENT, MODIFICATION
OF STAY, AND ORDER THEREON

_on the following by placing a true copy thereof enclosed in a sealed envelope addressed as
follows for collection and mailing at Morrison & Foerster we, 555 West Fifth Street, Suite 3500,
Los Angeles, California 90013-1024 , in accordance with Morrison & Foerster’s ordinary
business practices: : :

Gail Ruderman Feuer, Esq.

Natural Resources Defense Council, Inc.
1314 Second Street

Santa Monica, CA 90401

. Ideclare under penalty of perjury under the laws of the State of California that the above
is true and correct. - . PR :

Executed at Los Angeles, California, this 18th day of June, 2004,

Cheryl Lawson _ / /7(%%) :
" (yped) | /] [7 (signature) T

" [a-731145
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EXHIBIT D - AFFIRMATIVE ACTION PROGRAM PROVISIONS

Sec. 10.8.4 Affirmative Action Program Provisions.

Every non-construction contract with or on behalf of the City of Los Angeles for which the
consideration is $100,000 or more and every construction contract with or on behalf of the
City of Los Angeles for which the consideration is $5,000 or more shall contain the
following provisions which shall be designated as the AFFIRMATIVE ACTION PROGRAM
provisions of such contract:

A.

During the performance of City contract, the contractor certifies and represents that
the contractor and each subcontractor hereunder will adhere to an affirmative action
program to ensure that in its employment practices, persons are employed and
employees are treated equally and without regard to or because of race, religion,
ancestry, national origin, sex, sexual orientation, age, disability, marital status,
domestic partner status, or medical condition.

1. This provision applies to work or services performed or materials
manufactured or assembled in the United States.

2. Nothing in this section shall require or prohibit the establishment of new
classifications of employees in any given craft, work or service category.

B8, The contractor shall post a copy of Paragraph A hereof in conspicuous
places at its place of business available to employees and applicants for
employment.

The contractor will, in all solicitations or advertisements for employees placed by or
on behalf of the contractor, state that all qualified applicants will receive
consideration for employment without regard to their race, religion, ancestry,
national origin, sex, sexual orientation, age, disability, marital status, domestic
partner status, or medical condition.

As part of the City’s supplier registration process, and/or at the request of the
awarding authority or the Office of Contract Compliance, the contractor shall certify
on an electronic or hard copy form to be supplied, that the contractor has not
discriminated in the performance of City contracts against any employee or
applicant for employment on the basis or because of race, religion, ancestry,
national origin, sex, sexual orientation, age, disability, marital status, domestic
partner status, or medical condition.

The contractor shall permit access to and may be required to provide certified
copies of all of its records pertaining to employment and to its employment practices
by the awarding authority or the Office of Contract Compliance, for the purpose of
investigation to ascertain compliance with the Affirmative Action Program provisions
of City contracts, and on their or either of their request to provide evidence that it
has or will comply therewith.



The failure of any contractor to comply with the Affirmative Action Program
provisions of City contracts may be deemed to be a material breach of contract.
Such failure shall only be established upon a finding to that effect by the awarding
authority, on the basis of its own investigation or that of the Board of Public Works,
Office of Contract Compliance. No such finding shall be made except upon a full
and fair hearing after notice and an opportunity to be heard has been given to the
contractor.

Upon a finding duly made that the contractor has breached the Affirmative Action
Program provisions of a City contract, the contract may be forthwith cancelled,
terminated or suspended, in whole or in part, by the awarding authority, and all
monies due or to become due hereunder may be forwarded to and retained by the
City of Los Angeles. In addition thereto, such breach may be the basis for a
determination by the awarding authority or the Board of Public Works that the said
contractor is an irresponsible bidder or proposer pursuant to the provisions of
Section 371 of the Los Angeles City Charter. In the event of such determination,
such contractor shall be disqualified from being awarded a contract with the City of
Los Angeles for a period of two years, or until he or she shall establish and carry out
a program in conformance with the provisions hereof.

In the event of a finding by the Fair Employment and Housing Commission of the
State of California, or the Board of Public Works of the City of Los Angeles, or any
court of competent jurisdiction, that the contractor has been guilty of a willful
violation of the California Fair Employment and Housing Act, or the Affirmative
Action Program provisions of a City contract, there may be deducted from the
amount payable to the contractor by the City of Los Angeles under the contract, a
penalty of TEN DOLLARS ($10.00) for each person for each calendar day on which
such person was discriminated against in violation of the provisions of a City
contract.

Notwithstanding any other provisions of a City contract, the City of Los Angeles
shall have any and all other remedies at law or in equity for any breach hereof.

The Public Works Board of Commissioners shall promulgate rules and regulations
through the Office of Contract Compliance and provide to the awarding authorities
electronic and hard copy forms for the implementation of the Affirmative Action
Program provisions of City contracts, and rules and regulations and forms shall, so
far as practicable, be similar to those adopted in applicable Federal Executive
Orders. No other rules, regulations or forms may be used by an awarding authority
of the City to accomplish this contract compliance program.

Nothing contained in City contracts shall be construed in any manner so as to
require or permit any act which is prohibited by law.

The Contractor shall submit an Affirmative Action Plan which shall meet the
requirements of this chapter at the time it submits its bid or proposal or at the time it
registers to do business with the City. The plan shall be subject to approval by the



Office of Contract Compliance prior to award of the contract. The awarding
authority may also require contractors and suppliers to take part in a pre-
registration, pre-bid, pre-proposal, or pre-award conference in order to develop,
improve or implement a qualifying Affirmative Action Plan. Affirmative Action
Programs developed pursuant to this section shall be effective for a period of twelve

months from the date of approval by the Office of Contract Compliance. In case of
prior submission of a plan, the contractor may submit documentation that it has an
Affirmative Action Plan approved by the Office of Contract Compliance within the
previous twelve months. If the approval is 30 days or less from expiration, the
contractor must submit a new Plan to the Office of Contract Compliance and that
Plan must be approved before the contract is awarded.

1. Every contract of $5,000 or more which may provide construction, demolition,
renovation, conservation or major maintenance of any kind shall in addition
comply with the requirements of Section 10.13 of the Los Angeles
Administrative Code.

2. A contractor may establish and adopt as its own Affirmative Action Plan, by
affixing his or her signature thereto, an Affirmative Action Plan prepared and
furnished by the Office of Contract Compliance, or it may prepare and submit
its own Plan for approval.

The Office of Contract Compliance shall annually supply the awarding authorities of
the City with a list of contractors and suppliers who have developed Affirmative
Action Programs. For each contractor and supplier the Office of Contract
Compliance shall state the date the approval expires. The Office of Contract
Compliance shall not withdraw its approval for any Affirmative Action Plan or
change the Affirmative Action Plan after the date of contract award for the entire
contract term without the mutual agreement of the awarding authority and the
contractor.

The Affirmative Action Plan required to be submitted hereunder and the pre-
registration, pre-bid, pre-proposal or pre-award conference which may be required
by the Board of Public Works, Office of Contract Compliance or the awarding
authority shall, without limitation as to the subject or nature of employment activity,
be concerned with such employment practices as:

1. Apprenticeship where approved programs are functioning, and other on-the-
job training for non-apprenticeable occupations;

2. Classroom preparation for the job when not apprenticeable;
3s Pre-apprenticeship education and preparation;

4. Upgrading training and opportunities;



5. Encouraging the use of contractors, subcontractors and suppliers of all racial
and ethnic groups, provided, however, that any contract subject to this
ordinance shall require the contractor, subcontractor or supplier to provide
not less than the prevailing wage, working conditions and practices generally
observed in private industries in the contractor's, subcontractor’s or supplier's
geographical area for such work;

6. The entry of qualified women, minority and all other journeymen into the
industry; and
7. The provision of needed supplies or job conditions to permit persons with

disabilities to be employed, and minimize the impact of any disability.

Any adjustments which may be made in the contractor’s or supplier's workforce to
achieve the requirements of the City’s Affirmative Action Contract Compliance
Program in purchasing and construction shall be accomplished by either an
increase in the size of the workforce or replacement of those employees who leave
the workforce by reason of resignation, retirement or death and not by termination,
layoff, demotion or change in grade.

Affirmative Action Agreements resulting from the proposed Affirmative Action Plan
or the pre-registration, pre-bid, pre-proposal or pre-award conferences shall not be
confidential and may be publicized by the contractor at his or her discretion.
Approved Affirmative Action Agreements become the property of the City and may
be used at the discretion of the City in its Contract Compliance Affirmative Action
Program.

This ordinance shall not confer upon the City of Los Angeles or any Agency, Board
or Commission thereof any power not otherwise provided by law to determine the
legality of any existing collective bargaining agreement and shall have application
only to discriminatory employment practices by contractors or suppliers engaged in
the performance of City contracts.

All contractors subject to the provisions of this section shall include a like provision
in all subcontracts awarded for work to be performed under the contract with the
City and shall impose the same obligations, including but not limited to filing and
reporting obligations, on the subcontractors as are applicable to the contractor.
Failure of the contractor to comply with this requirement or to obtain the compliance
of its subcontractors with all such obligations shall subject the contractor to the
imposition of any and all sanctions allowed by law, including but not limited to
termination of the contractor’s contract with the City.



EXHIBIT E

SMALL/VERY SMALL BUSINESS ENTERPRISE PROGRAM
AND LOCAL BUSINESS PREFERENCE PROGRAM

(1) SMALL/VERY SMALL BUSINESS ENTERPRISE PROGRAM

The City of Los Angeles Harbor Department is committed to creating an environment that provides all
individuals and businesses open access to the business opportunities available at the Harbor Department in a
manner that reflects the diversity of the City of Los Angeles. The Harbor Department's Small Business
Enterprise (SBE) Program was created to provide additional opportunities for small businesses to participate in
professional service and construction contracts. An overall Department goal of 25% SBE participation,
including 5% Very Small Business Enterprise (VSBE) participation, has been established for the Program. The
specific goal or requirement for each contract opportunity may be higher or lower based on the scope of work.

It is the policy of the Harbor Department to solicit participation in the performance of all service contracts by all
individuals and businesses, including, but not limited to, SBEs, VSBEs, women-owned business enterprises
(WBEs), minority-owned business enterprises (MBEs), and disabled veteran business enterprises (DVBEs).
The SBE Program allows the Harbor Department to target small business participation, including MBEs,
WBEs, and DVBEs, more effectively. It is the intent of the Harbor Department to make it easier for small
businesses to participate in contracts by providing education and assistance on how to do business with the
City, and ensuring that payments to small businesses are processed in a timely manner. In order to ensure
the highest participation of SBE/VSBE/MBE/WBE/DVBEs, all proposers shall utilize the City’s contracts
management and opportunities database, the Los Angeles Business Assistance Virtual Network
(LABAVN), at http://www.labavn.org, to outreach to potential subcontractors.

The Harbor Department defines a SBE as an independently owned and operated business that is not dominant
in its field and meets criteria set forth by the Small Business Administration in Title 13, Code of Federal
Regulations, Part 121. Go to www.sba.gov for more information. The Harbor Department defines a VSBE
based on the State of California's Micro-business definition which is 1) a small business that has average
annual gross receipts of $3,500,000 or less within the previous three years, or (2) a small business
manufacturer with 25 or fewer employees.

The SBE Program is a results-oriented program, requiring consultants who receive contracts from the Harbor
Department to perform outreach and utilize certified small businesses. Based on the work to be performed,
it has been determined that the percentage of small business participation will be 0%, including 0%
VSBE participation. The North American Industry Classification System (NAICS) Code for the scope of
services is N/A. This NAICS Code is the industry code that corresponds to at least 51% of the scope of
services and will be used to determine the size standard for SBE participation of the Prime Consultant. The
maximum SBE size standard for this NAICS Code is N/A.

Consultant shall be responsible for determining the SBE status of its subconsultants for purposes of meeting
the small business requirement. Subconsultants must qualify as an SBE based on the type of services that
they will be performing under the Agreement. All business participation will be determined by the percentage
of the total amount of compensation under the agreement paid to SBEs. The Consultant shall not substitute an
SBE firm without obtaining prior approval of the City. A request for substitution must be based upon
demonstrated good cause. If substitution is permitted, Consultant shall endeavor to make an in-kind
substitution for the substituted SBE.

(2) LOCAL BUSINESS PREFERENCE PROGRAM:

The Harbor Department is committed to maximizing opportunities for local and regional businesses, as well as
encouraging local and regional businesses to locate and operate within the Southern California region. It is the
policy of the Harbor Department to support an increase in local and regional jobs. The Harbor Department’s
Local Business Preference Program (LBPP) aims to benefit the Southern California region by increasing jobs
and expenditures within the local and regional private sector.



The Harbor Department defines a LBE as:

(a) A business headquartered within Los Angeles, Orange, Riverside, San Bernardino, or Ventura
Counties; or

(b) A business that has at least 50 full-time employees, or 25 full-time employees for specialty marine
contracting firms, working in Los Angeles, Orange, Riverside, San Bernardino, or Ventura Counties.

In order for Harbor Department staff to determine the appropriate LBE preference, Consultant shall complete,
sign, notarize (where applicable) and submit the attached Affidavit and Contractor Description Form. The
Affidavit and Contractor Description Form will signify the LBE status of the Consultant and subconsultants.
Prior to contract award, the Harbor Department will verify the status of all LBEs.

Consultant shall complete, sign, notarize (where applicable) and submit as part of the executed agreement the
attached Affidavit and Contractor Description Form. The Contractor Description Form, when signed, will signify
the Consultant’s intent to comply with the SBE and LBPP requirements. Prior to contract award, the Harbor
Department will verify the status of all SBEs. In addition, prior to being awarded a contract with the Harbor
Department, all contractors and subcontractors must be registered on LABAVN.

in the event of Consultant’s noncompliance during the performance of the Agreement, Consultant shall be
considered in material breach of contract. In addition to any other remedy available to City under this
Agreement or by operation of law, the City may withhold invoice payments to Consultant until noncompliance is
corrected, and assess the costs of City’s audit of books and records of Consultant and its subconsultants. In
the event the Consultant falsifies or misrepresents information contained in any form or other willful
noncompliance as determined by City, City may disqualify the Consultant from participation in City contracts for
a period of up to five (5) years.



AFFIDAVIT OF COMPANY STATUS

“The undersigned declares under penalty of perjury pursuant to the laws of the State of California that the following

information and information contained on the attached Contractor Description Form is true and correct and include all

material information necessary to identify and explain the operations of

Name of Firm

as well as the ownership thereof. Further, the undersigned agrees to provide either through the prime consultant or, directly

to the Harbor Department, complete and accurate information regarding ownership in the named firm, any proposed

changes of the ownership and to permit the audit and examination of firm ownership documents in association with this

agreement.”

(1) Small/Very Small Business Enterprise Program: Please indicate the ownership of your company. Please check

all that apply. At least one box must be checked:
[JsBe [JvsBE [IwMBE [JwBe [IDVBE [JOBE
A Small Business Enterprise (SBE) is an independently owned and operated business that is not dominant in its field and
meets criteria set forth by the Small Business Administration in Title 13, Code of Federal Regulations, Part 121.
A Very Small Business Enterprise (VSBE) is 1) a small business that has average annual gross receipts of $3,500,000 or less
within the previous three years, or (2) a small business manufacturer with 25 or fewer employees.
A Minority Business Enterprise (MBE) is defined as a business in which a minority owns and controls at least 51% of the
business. A Woman Business (WBE) is defined as a business in which a woman owns and controls at least 51% of the
business. For the purpose of this project, a minority includes:
(1) Black (all persons having origins in any of the Black African racial groups not of Hispanic origin);
(2) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American or other Spanish Culture or origin,
regardless of race);
(3) Asian and Pacific Islander (all persons having origins in any of the original peoples of the Far East, Southeast Asia,
The Indian Subcontinent, or the Pacific Islands); and
(4) American Indian or Alaskan Native (all persons having origins in any of the original peoples of North America and
maintaining identifiable tribal affiliations through membership and participation or community identification).
A Disabled Veteran Business Enterprise (DVBE) is defined as a business in which a disabled veteran owns at least 51% of
the business, and the daily business operations are managed and controlled by one or more disabled veterans.

An OBE (Other Business Enterprise) is any enterprise that is neither an SBE, VSBE, MBE, WBE, or DVBE.



(2) Local Business Preference Program: Please indicate the Local Business Enterprise status of your company.
Only one box must be checked:
[JLBE  [JNon-LBE
= A Local Business Enterprise (LBE) is: (a) a business headquartered within Los Angeles, Orange, Riverside, San Bernardino,
or Ventura Counties; or (b) a business that has at least 50 full-time employees, or 25 full-time employees for specialty marine
contracting firms, working in Los Angeles, Orange, Riverside, San Bernardino, or Ventura Counties.

= A Non-LBE is any business that does not meet the definition of a LBE

Signature Title

Printed Name Date Signed

NOTARY

On this day of 20 ____, before me appeared

to me personally known, who being duly sworn, did execute the

Name
foregoing affidavit, and did state that he/she was properly authorized by

Name of Firm
to execute the affidavit and did so as his or he free act and deed.

SEAL Notary Public
Commission Expires




Contractor Description Form

PRIME CONTRACTOR

Contract #: Award Date: Contract Term:

Contract Title:

Business Name: Award Total: $

Owner’s Ethnicity: Gender Group: SBE _VSBE MBE WBE DVBE OBE

(Circle all that apply)

Local Business Enterprise: YES No (Check only one)

Primary NAICS Code: Average Three Year Gross Revenue: $

Address:

City/State/Zip:

Telephone: ( ) FAX: ( )

Contact Person/Title:

Email Address:

SUBCONTRACTOR

Business Name: Award Total: $

Services to be provided:

Owner’s Ethnicity: Gender Group: SBE VSBE MBE WBE DVBE OBE
(Circle all that apply)

Local Business Enterprise: YES No (Check only one)

Primary NAICS Code: Average Three Year Gross Revenue: $

Address:

City/State/Zip:

Telephone: ( ) FAX: ( )

Contact Person/Title:

Email Address:

SUBCONTRACTOR

Business Name: Award Total: $

Services to be provided:

Owner's Ethnicity: Gender Group: SBE VSBE MBE WBE DVBE OBE
(Circle all that apply)

Local Business Enterprise: YES No (Check only one)

Primary NAICS Code: Average Three Year Gross Revenue: $

Address:

City/State/Zip:

Telephone: ( ) FAX: ( )

Contact Person/Title:
Email address:




Contractor Description Form

SUBCONTRACTOR

Business Name: Award Total: $

Services to be provided:

Owner’s Ethnicity: Gender Group: SBE VSBE MBE WBE DVBE OBE
(Circle all that apply)

Local Business Enterprise: YES No (Check only one)

Primary NAICS Code: Average Three Year Gross Revenue: $

Address:

City/State/Zip:

Telephone: ( ) FAX: ( )

Contact Person/Title:

Email Address:

SUBCONTRACTOR

Business Name: Award Total: $

Services to be provided:

Owner’s Ethnicity: Gender Group: SBE VSBE MBE WBE DVBE OBE
(Circle all that apply)

Local Business Enterprise: YES No (Check only one)

Primary NAICS Code: Average Three Year Gross Revenue: $

Address:

City/State/Zip:

Telephone: ( ) FAX: ( )

Contact Person/Title:

Email address:

SUBCONTRACTOR

Business Name: Award Total: $

Services to be provided:

Owner’s Ethnicity: Gender Group: SBE VSBE MBE WBE DVBE OBE
(Circle all that apply)

Local Business Enterprise: YES No ' (Check only one)

Primary NAICS Code: Average Three Year Gross Revenue: $

Address:

City/State/Zip:

Telephone: ( ) FAX: ( )

Contact Person/Title:

Email address:




EXHIBIT F
Sec. 10.8.2.1. Equal Benefits Ordinance.

Discrimination in the provision of employee benefits between employees
with domestic partners and employees with spouses results in unequal pay for
equal work. Los Angeles law prohibits entities doing business with the City from
discriminating in employment practices based on marital status and/or sexual
orientation. The City's departments and contracting agents are required to place
in all City contracts a provision that the company choosing to do business with
the City agrees to comply with the City's nondiscrimination laws.

It is the City's intent, through the contracting practices outlined in this
Ordinance, to assure that those companies wanting to do business with the City
will equalize the total compensation between similarly situated employees with
spouses and with domestic partners. The provisions of this Ordinance are
designed to ensure that the City's contractors will maintain a competitive
advantage in recruiting and retaining capable employees, thereby improving the
quality of the goods and services the City and its people receive, and ensuring
protection of the City's property.

(c) Equal Benefits Requirements.

(1)  No Awarding Authority of the City shall execute or amend any
Contract with any Contractor that discriminates in the provision of Benefits
between employees with spouses and employees with Domestic Partners,
between spouses of employees and Domestic Partners of employees, and
between dependents and family members of spouses and dependents and family
members of Domestic Partners.

(2) A Contractor must permit access to, and upon request, must
provide certified copies of all of its records pertaining to its Benefits policies and
its employment policies and practices to the DAA, for the purpose of investigation
or to ascertain compliance with the Equal Benefits Ordinance.

(3) A Contractor must post a copy of the following statement in
conspicuous places at its place of business available to employees and
applicants for employment: "During the performance of a Contract with the City of
Los Angeles, the Contractor will provide equal benefits to its employees with
spouses and its employees with domestic partners." The posted statement must
also include a City contact telephone number which will be provided each
Contractor when the Contract is executed.

(4) A Contractor must not set up or use its contracting entity for the
purpose of evading the requirements imposed by the Equal Benefits Ordinance.



(d)  Other Options for Compliance. Provided that the Contractor does
not discriminate in the provision of Benefits, a Contractor may also comply with
the Equal Benefits Ordinance in the following ways:

(1) A Contractor may provide an employee with the Cash Equivalent
only if the DAA determines that either:

a. The Contractor has made a reasonable, yet unsuccessful effort to
provide Equal Benefits; or

b. Under the circumstances, it would be unreasonable to require the
Contractor to provide Benefits to the Domestic Partner (or spouse, if applicable).

(2)  Allow each employee to designate a legally domiciled member of
the employee's household as being eligible for spousal equivalent Benefits.

(3) Provide Benefits neither to employees' spouses nor to employees'
Domestic Partners.

(e)  Applicability.

(1)  Unless otherwise exempt, a Contractor is subject to and shall
comply with all applicable provisions of the Equal Benefits Ordinance.

(2)  The requirements of the Equal Benefits Ordinance shall apply to a
Contractor's operations as follows:

a. A Contractor's operations located within the City limits, regardless
of whether there are employees at those locations performing work on the
Contract.

b. A Contractor's operations on real property located outside of the
City limits if the property is owned by the City or the City has a right to occupy the
property, and if the Contractor's presence at or on that property is connected to a
Contract with the City.

e The Contractor's employees located elsewhere in the United States
but outside of the City limits if those employees are performing work on the City
Contract.

(3) The requirements of the Equal Benefits Ordinance do not apply to
collective bargaining agreements ("CBA") in effect prior to January 1, 2000. The
Contractor must agree to propose to its union that the requirements of the Equal
Benefits Ordinance be incorporated into its CBA upon amendment, extension, or
other modification of a CBA occurring after January 1, 2000.



1) Mandatory Contract Provisions Pertaining to Equal Benefits.
Unless otherwise exempted, every Contract shall contain language that obligates
the Contractor to comply with the applicable provisions of the Equal Benefits
Ordinance. The language shall include provisions for the following:

(1)  During the performance of the Contract, the Contractor certifies and
represents that the Contractor will comply with the Equal Benefits Ordinance.

(2)  The failure of the Contractor to comply with the Equal Benefits
Ordinance will be deemed to be a material breach of the Contract by the
Awarding Authority.

3) If the Contractor fails to comply with the Equal Benefits Ordinance
the Awarding Authority may cancel, terminate or suspend the Contract, in whole
or in part, and all monies due or to become due under the Contract may be
retained by the City. The City may also pursue any and all other remedies at law
or in equity for any breach.

(4)  Failure to comply with the Equal Benefits Ordinance may be used
as evidence against the Contractor in actions taken pursuant to the provisions of
Los Angeles Administrative Code Section 10.40, et seq., Contractor
Responsibility Ordinance.

(5) If the DAA determines that a Contractor has set up or used its
Contracting entity for the purpose of evading the intent of the Equal Benefits
Ordinance, the Awarding Authority may terminate the Contract on behalf of the
City. Violation of this provision may be used as evidence against the Contractor
in actions taken pursuant to the provisions of Los Angeles Administrative Code
Section 10.40, et seq., Contractor Responsibility Ordinance.





