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MEMORANDUM OF AGREEMENT 
 

AMONG  
 

THE CITY OF LOS ANGELES  
ACTING THROUGH THE  

BOARD OF HARBOR COMMISSIONERS, 
 THE HARBOR COMMUNITY BENEFIT FOUNDATION,  

AND THE 
CHINA SHIPPING PETITIONERS  

REGARDING THE  
INDEPENDENT AIR QUALITY MITIGATION PROGRAM  

REQUIRED BY THE CHINA SHIPPING AMENDED STIPULATED JUDGMENT 
 

 This Memorandum of Agreement (“Agreement”) is made as of this ___ day of 
_________, 20__, by and among the Petitioners in the China Shipping litigation, listed 
in Exhibit “A” hereto (“Petitioners”), the Harbor Community Benefit Foundation 
(“HCBF”), a not-for-profit corporation, and the City of Los Angeles (“City”), a municipal 
corporation, acting by and through its Board of Harbor Commissioners (“BOHC”), who, 
from time to time herein, shall be referred to individually as “Party” and collectively as 
“Parties.” 

RECITALS 

 WHEREAS, on or about June 14, 2004, the City and Petitioners became bound 
by the Amended Stipulated Judgment (“ASJ”) to settle the case of Natural Resources 
Defense Council, Inc., et al. v. City of Los Angeles, et al., Los Angeles County Superior 
Court Case No. BS 070017, a case brought by Petitioners challenging the 
environmental impact report and related findings for the China Shipping Container 
Terminal Project at Berths 99-109 (“the China Shipping Project”), a copy of which ASJ is 
attached hereto as Exhibit “B”;  

 WHEREAS, the ASJ required the City to adopt mitigation for the China Shipping 
Project at the Port of Los Angeles (“Port”), including to provide $50 million for the 
mitigation of air quality and aesthetic environmental impacts of Port operations on the 
communities surrounding the Port, including both the communities of Wilmington and 
San Pedro, California, which are especially impacted by the operations of the China 
Shipping Project (the “Mitigation Payment”);  

 WHEREAS, funds from the Mitigation Payment were used to fund projects that 
mitigated the environmental impacts of the China Shipping Project (“China Shipping 
Mitigation Projects”) and were administered by the City of Los Angeles Harbor 
Department (“Harbor Department”); 

WHEREAS, the ASJ provided that the Mitigation Payment be committed for use 
within five years, but that if at the conclusion of the five years any funds remain that had 
not been allocated, such funds shall be applied to “an independent air quality mitigation 
program available to administer the funds and mutually agreeable to the Parties, with 
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restrictions sufficient to ensure that such funds are used to reduce Port-related 
emissions.”  (ASJ page 24, lines 11–13); 

 WHEREAS, that five-year term has lapsed, effective June 14, 2009, and 
approximately $9,226,944 remains unallocated;  

WHEREAS, by way of a separate agreement, $4,000,000 of the remaining funds 
will be provided to the South Coast Air Quality Management District to fund a zero-
emissions catenary system demonstration project, which the City and the China 
Shipping Petitioners agree is a project that is reasonably calculated to reduce Port-
related air emissions; and  

WHEREAS, after considerable and extensive investigation, discussion, and 
negotiation, the Parties have agreed that $5,226,944 of these funds shall be disbursed 
to an independent air quality mitigation program, to be administered by HCBF for the 
reduction of Port-related air emissions (the “Air Quality Mitigation Fund”);  

 NOW, THEREFORE, the Parties agree as follows: 

AGREEMENT 

1. Recitals.  The Recitals to this Agreement above are hereby incorporated herein 
and made a part hereof. 
 

2. Effective Date.  This Agreement shall become effective on the date of full 
approval by City, Petitioners, and HCBF (“Effective Date”).   
 

3. Term.  The Term of this Agreement is from the date of execution by all the 
Parties through and until May 31, 2021 and may be renewed for five (5) years by 
mutual agreement of the Parties. 
 

4. Early Termination.  This Agreement may terminate earlier than the duration 
specified in Paragraph 3 if one of the following occurs: (a) written agreement by 
the Executive Director of City’s Harbor Department (“Executive Director”) and the 
Petitioners, or their designated representative(s), that HCBF has fully performed 
its obligations under this Agreement; (b) the mutual written consent of all Parties; 
(c) a Party’s unilateral termination of the Agreement, with cause, upon thirty (30) 
days’ written notice; or (d) a Party’s unilateral termination of the Agreement, 
without cause, upon ninety (90) days’ written notice; or (e) the ASJ is deemed 
invalid or unenforceable.  Termination under this Section shall trigger obligations 
set forth under Paragraph 6, Obligations Upon Termination or Expiration, below.  
If a Party’s unilateral decision to terminate for cause is based on a disputed 
matter of the performance of one or more of the Parties, then all Parties shall 
make good faith efforts to resolve any such disputes, including employing the 
process articulated in Paragraph 11, Dispute Resolution, prior to termination 
becoming effective. 
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5. HCBF Administration of the Air Quality Mitigation Fund.  HCBF will administer 
and manage the Air Quality Mitigation Fund (“AQMF”), including but not limited to 
the development and issuance of requests for proposals, evaluation, funding, 
and administration of grants, in a manner consistent with this Agreement.   

 
a. Independent Financial Manager.  The AQMF shall be managed by either 

JPMorgan Chase Private Bank or by another appropriate independent 
financial manager (“Independent Financial Manager”), selected by HCBF with 
BOHC’s approval, which approval shall not be unreasonably withheld.  The 
City must review and approve the agreement between HCBF and the 
Independent Financial Manager and such agreement must be in full force and 
effect before the City disburses any funds under this Agreement.  
 

b. Program Account.  A special program account, to be administered by HCBF, 
shall be created for the AQMF, which cannot be comingled with any other 
funds raised or controlled by HCBF. 
 

c. Transfer of Funds.  Within sixty (60) days after the Effective Date of this 
Agreement, or thirty (30) days after the effective date of the agreement with 
the Independent Financial Manager, whichever is later, the City shall transfer 
$5,226,944 to the new AQMF special program account held by the 
Independent Financial Manager selected pursuant to Paragraph 5(a).   

 
d. Additional Funding from Other China Shipping Mitigation Projects.  If any of 

the funds currently allocated to other, ongoing China Shipping Mitigation 
Projects are unspent, Port staff shall provide information about the completed 
project(s) and the unspent funds to the Petitioners and BOHC within ninety 
(90) days of completion of the other project(s).  Upon determination of project 
completion and approval of fund transfer by the BOHC, these funds will 
become part of the Air Quality Mitigation Fund administered by HCBF to use 
to reduce Port-related air emissions, consistent with this Agreement.   
 

e. BOHC Review.  The Independent Financial Manager shall disburse funds 
from the AQMF special program account pursuant only to approvals of the 
BOHC, in accordance with Paragraph 5(f)(viii), Funding Projects from the 
AQMF Special Program Account.  City and HCBF shall work cooperatively to 
facilitate the receipt and transfer of funds to/from the AQMF special program 
account, including, but not limited to subsequent changes in the Independent 
Financial Manager, if any. 

 
f. Project Criteria and Process to Transfer Funds.   
 

i. Projects.  HCBF shall administer the monies in the AQMF 
special program account exclusively for projects that are 
reasonably calculated to reduce Port-related air emissions.  This 
includes emissions resulting from the transport and handling of 
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cargo within, into, out of, to, or from the Port of Los Angeles, 
including but not limited to cargo transport and handling by 
ships, harbor craft, trucks, locomotives, or cargo handling 
equipment.  The projects may include the demonstration of 
freight movement technologies that have zero or near-zero 
tailpipe emissions, such as hybrid or electric vehicles and cargo 
handling equipment, ship emission reduction technologies, or 
catenary or electric truck technologies, among others.  HCBF 
may solicit projects for funding through one or multiple requests 
for proposals.  All projects to be funded must be consistent with 
this Agreement, the Tidelands Trust Grant, and all federal, state 
and local laws.  
 

ii. HCBF shall prioritize funding the demonstration or 
implementation of zero or near-zero emission freight movement 
technologies and other emerging technologies that seek to 
demonstrate significant emissions reductions from conventional 
diesel-fueled vehicles and equipment that operate in and around 
the Port (including ships, harbor craft, trucks, locomotives, or 
cargo handling equipment).  Not less than a majority of AQMF 
funds shall be spent towards the demonstration or 
implementation of such technologies.  Priority shall also be 
given to technologies that, if they were widely deployed, would 
significantly reduce air emissions and/or air quality related 
health risks from the largest sources of air pollution from port 
operations, namely ships, harbor craft, trucks, locomotives, or 
cargo handling equipment. 
 

iii. Geographical Boundaries.  The projects funded by the AQMF 
are expected primarily to benefit the communities of San Pedro 
and Wilmington.  Projects funded by HCBF shall demonstrate 
achievable emissions reduction benefits in communities within 
approximately 25 miles of the San Pedro Bay, with a primary 
benefit occurring in the communities of San Pedro and 
Wilmington, although the benefits may also extend beyond the 
25-mile boundary.  With respect to demonstration projects 
funded by HCBF under this Agreement, such projects shall be 
deployed or implemented within this same 25-mile geographic 
boundary.  A map delineating the 25-mile boundary is attached 
hereto as Exhibit “C”.  
 

iv. Project Criteria.  HCBF shall develop and adopt project criteria 
for the purpose of HCBF’s solicitation, development, and 
evaluation of project proposals to ensure that projects approved 
and funded through the AQMF special program account shall 
reduce Port-related air emissions, and are consistent with the 
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Tidelands Trust and this Agreement.  HCBF shall consult with 
the Petitioners and City regarding HCBF’s criteria, including 
sharing draft criteria with the Petitioners and City and soliciting 
the Petitioners’ and City’s input.  Such criteria shall include the 
organizational capacity of the applicant to complete the project, 
the benefits of the project, the project’s community impact, cost-
effectiveness, feasibility, potential for reducing emissions and/or 
health risks, the project’s potential to advance deployment of 
near zero or zero emission technologies or emerging 
technologies, whether the project is or will receive other 
additional funding such that the AQMF funds are being 
leveraged, and other relevant criteria to ensure reduction of 
Port-related air emissions. 

   
v. Evaluation.  HCBF staff will research whether a proposed 

project, through information provided in the proposals and any 
other sources of information that it may in its discretion choose 
to use, meets the project criteria developed by HCBF, and 
HCBF staff shall make a recommendation of its findings to the 
Board of Directors of HCBF.   

 
vi. Presentation of HCBF Proposal to BOHC.  If the HCBF Board of 

Directors approves a proposal for funding, HCBF shall forward a 
report to the BOHC that includes (a) a resolution from HCBF’s 
Board of Directors that the project(s) conform(s) to the 
requirements of this Agreement; (b) demonstration that the 
project(s) will reduce direct or indirect Port-related air emissions 
connected with the transport and handling of cargo within, into, 
out of, to, or from the Port of Los Angeles; (c) a description of 
the progress of previously approved projects and the balance of 
AQMF funds at the time of the report; (d) demonstration that the 
budget and schedule for funding drawdowns are appropriate for 
the type of project; (e) demonstration that the project is 
consistent with the Tidelands Trust Act, and (f) the HCBF Board 
approved substantial form of contract for the project(s).  
 

vii. BOHC Review and Approval.  Upon receipt of a request from 
HCBF, the Executive Director of the Harbor Department shall 
place on the agenda of a BOHC meeting to be held within sixty 
days of receipt of the request an agenda item to receive, 
consider, and vote on a report from HCBF, as described above.  
The BOHC shall review each project, its associated budget, and 
schedule for funding as to consistency with this Agreement.  
The BOHC may not decline to approve release of the funds for 
a project that is consistent with the terms of this Agreement.  
Should the BOHC decline to approve release of the funds for a 
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project, it shall provide written findings relating to the reasons 
for the rejection based on the project’s inconsistency with this 
Agreement. 
 

viii. Funding Projects from the AQMF Special Program Account.  
Upon approval by the BOHC of one or more projects, within the 
later of (a) two weeks from BOHC approval or (b) the sixth City 
Council meeting day after BOHC approval, HCBF staff shall 
issue a letter to be jointly executed by the City and HCBF, 
instructing the Independent Financial Manager to transfer funds 
from the AQMF special program account to HCBF.  Funding 
shall be disbursed from the AQMF special program account to 
HCBF in a lump sum.   
 

ix. Project Contracts.  Contracts for approved projects and all other 
AQMF expenditures shall be executed solely between HCBF 
and its vendors or grantees.  HCBF may either contract directly 
with an entity to complete an approved project, complete a 
project using its own staff, or generate a Request for Proposals 
(“RFP”) for certain projects to be funded by the AQMF.  HCBF 
shall award contracts based on a fair and competitive process. 
 

x. Disbursement Schedules.  HCBF shall establish a disbursement 
schedule for each grantee, according to the unique needs and 
performance benchmarks of each project, and shall disburse 
funds to the grantee(s) at its sole discretion, in adherence to 
said schedule. 
   

g. Administrative Costs.  HCBF shall annually withdraw funds from   
 the AQMF special program account to pay for actual administrative   
 costs.  HCBF shall work with Harbor Department staff and SCAQMD when 
 and where possible to reduce administrative costs by obtaining subject  
 matter expertise and cost containment.  Withdrawals to cover actual  
 administrative costs generally shall not exceed 10% (ten percent) of the 
 dollar amount of the grants approved annually by the BOHC after the first 
 year from the Effective Date.  Administrative costs may include, but are 
 not limited to, costs for staff time managing and overseeing the 
 implementation of this Agreement, insurance, legal costs including without 
 limitation those related to mediation and arbitration under this Agreement, 
 program management to ensure timely progress and oral/written reporting, 
 contract administration time for contracts and invoices, and    
 technical staff time for review of contractor work and expertise on   
 project work.  Technical and legal support for the purpose of    
 determining whether a proposed project is consistent with this   
 Agreement shall be treated as part of the administrative costs of   
 HCBF.  In the event HCBF determines that the  amount of    
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 administrative costs will exceed the 10% (ten percent) limit, HCBF   
 may request an increase in this amount in any given year by    
 submitting a request to the Harbor Department.  
 
  i. Initial Payment.  City hereby approves an advance of   
   administrative costs of $250,000 to HCBF from the AQMF  
   special program account to administer development and  
   issuance of the initial Requests for Proposals.  Within two  
   weeks from the Effective Date of this Agreement, HCBF  
   staff may issue a letter to be jointly executed by the City’s  
   Executive Director and HCBF, instructing the Independent  
   Financial Manager to transfer to HCBF from the AQMF  
   special program account Two Hundred Fifty Thousand  
   Dollars ($250,000) within thirty (30) days of the request for  
   payment. 
 
  ii. Subsequent Payments.  All subsequent payments to HCBF  
   for administrative costs shall be issued by the Independent  
   Financial Manager in accordance with the same procedure  
   described in Paragraph 5(f)(vii). 

 
h. Annual Budget.  Not later than the one year anniversary of the receipt of 

the advance provided for in Paragraph 5(g)(i) above, and annually 
thereafter, HCBF shall provide to the Executive Director of the Harbor 
Department an accounting of the annual administrative costs (no less than 
6 months accrued and no more than 6 months projected), coupled with an 
annual budget and funding request for the anticipated administrative costs 
for the subsequent year.  Subject to the terms, conditions and limitations 
of this Agreement and other provisions of the law, the Harbor Department 
shall approve adequate funding to HCBF to meet the administrative needs 
of program administration.  The Harbor Department shall not arbitrarily or 
unreasonably decline or reduce an annual budget request from HCBF.  
Should the Harbor Department decline or reduce a budget request from 
HCBF, it shall provide written findings relating to the reasons for the 
rejection.   

 
6. Obligations Upon Termination or Expiration.   

 
a. If this Agreement is terminated under Paragraph 4, Early Termination, HCBF 

shall be entitled to retain all necessary funding already disbursed to HCBF 
from the AQMF in order that HCBF receive compensation for all work 
reasonably expended under this Agreement, including work already 
performed and work still required to be performed, and in order that HCBF be 
able to pay all pending or future disbursements required by contracts 
authorized under this Agreement.   
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b. Upon expiration under Paragraph 3, Term, or earlier termination under 
Paragraph 4, Early Termination, of this Agreement, HCBF shall return all 
monies to the AQMF it has received from the AQMF, net of any funds it is 
entitled to retain under Paragraph 6(a), above.  All such funds returned to the 
AQMF shall be allocated to an independent air quality mitigation program in 
accordance with the ASJ (ASJ page 24, lines 11–15).  Similarly, all funds 
remaining in the AQMF shall be allocated to an independent air quality 
mitigation program in accordance with the ASJ (ASJ page 24, lines 11–15).   

i.  If this Agreement is terminated under Section 4, Early 
Termination, and the termination is by a Party other than 
HCBF and is a termination without cause, either (1) HCBF 
shall be relieved of all of HCBF’s responsibilities for any and 
all contractual obligations relating to projects undertaken by 
HCBF under this Agreement, including but not limited to 
making scheduled disbursements and administering the 
work under those contracts, and the City in consultation with 
the remaining Parties will assume those responsibilities; or 
(2) upon mutual agreement among all Parties to this 
Agreement, that provides for sufficient funding for HCBF to 
retain responsibility for such contractual responsibilities, 
HCBF may retain those responsibilities to the extent agreed 
among the Parties to this Agreement.   

ii.  Subject to the provisions of Paragraphs 6(b) and 6(b)(i) 
above, if this Agreement is terminated under Section 4, Early 
Termination, or upon expiration of this Agreement pursuant 
to Paragraph 3, Term, HCBF shall be relieved of all its 
responsibilities under this Agreement and the remaining 
funds in the Air Quality Mitigation Fund shall be allocated to 
an independent air quality mitigation program in accordance  
with the ASJ.   

  iii.  HCBF shall ensure that the agreement with the Independent  
   Financial Manager selected to manage the AQMF (either  
   JPMorgan Chase Private Bank or by another appropriate  
   Independent Financial Manager) selected by HCBF with  
   BOHC’s approval contains a provision that provides in  
   pertinent part: 

   “Termination of Independent Financial Manager Obligation. 

   In the event that the agreement between HCBF, the City of  
   Los Angeles and the China Shipping Petitioners that   
   established the Independent Air Quality Mitigation Program  
   and the AQMF is terminated or expires, or in the event that  
   HCBF, or its successor, is declared by City to be in default  
   under said agreement, or in the event there are no projects  
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   funded under the AQMF special program account for a  
   period longer than eighteen (18) months, unless   
   excused by the Executive Director, the obligation of the  
   Independent Financial Manager shall be terminated and all  
   documents, money, or other items held by the Independent  
   Financial Manager shall be disbursed, delivered and   
   returned to the City of Los Angeles, Harbor Department  
   within thirty (30) days of the occurrence of such event.  In  
   the event of the termination of the AQMF special program  
   account, whether it shall result from the request of the  
   principals or otherwise, the fees and charges due to it for its  
   costs, charges, fees, and expenses, including expenditures  
   incurred for insurance and other purposes, shall be paid  
   from the remaining funds in the AQMF special program  
   account prior to the disbursement of the remaining funds to  
   the City of Los Angeles Harbor Department.”  

  iv.   Within sixty (60) days of the expiration or earlier termination  
   of this Agreement, HCBF must report to the BOHC (1) the  
   amount of all remaining funds, if any, including any interest  
   accrued during the term of the Agreement that HCBF did not 
   allocate towards projects aimed at reducing Port-related air  
   emissions or to administrative costs; (2) the amount of all  
   remaining funds already disbursed to HCBF from the AQMF  
   special program account, and (3) the funding, if any, needed  
   for administration, recordkeeping, and final reporting   
   expenditures required by this Agreement. 
 

c.  Within sixty (60) days of final completion of all reporting, tax, and agency  
 filings necessary to administer this Agreement, HCBF shall return to the 
 BOHC all remaining funds, including any interest accrued during the term  
 of the Agreement that HCBF is not legally obligated to expend on 
 previously approved projects aimed at reducing Port-related air emissions 
 or that are necessary for reasonable and actual administrative costs.  
 

d. If this Agreement is terminated under Paragraph 4, Early Termination, 
HCBF shall use its best efforts to facilitate a smooth transition of all 
pending or uncompleted responsibilities or tasks under this Agreement, 
including providing copies of all necessary documentation to the other 
Parties to this Agreement and providing reasonable cooperation with the 
other Parties to this Agreement.  HCBF shall bear no other responsibilities 
under this Agreement upon termination, other than those set forth herein.  
In addition, HCBF shall undertake all necessary actions and execute all 
necessary documents to ensure that any funds held by the Independent 
Financial Manager are disbursed to the City of Los Angeles, Harbor 
Department. 
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7. Third Party Approvals.  The Parties acknowledge that the implementation of Port-
related air emission reduction projects funded by HCBF pursuant to this 
Agreement may need the review and approval of third parties, such as regulatory 
agencies.  Project grantees, and not HCBF, shall have the obligation to seek and 
obtain any third party approvals required to undertake and complete projects 
under this Agreement.  Funding for third party approvals (including, but not 
limited to, verification) will be included as part of the grant project funding 
agreement, where appropriate, or as matching funds.  To the extent that the lack 
of a third party’s approval precludes HCBF’s performance of this Agreement, 
such nonperformance shall not constitute a breach of this Agreement so long as 
HCBF acted in good faith and used its best efforts to perform its obligations 
under this Agreement.   
 

8. Recordkeeping and Audit Rights.  HCBF shall keep and maintain full, complete, 
and accurate books of accounts and records of the monies expended pursuant to 
this Agreement in accordance with generally accepted accounting principles 
consistently applied, which books and records shall be accessible to and open 
for inspection and copying at HCBF’s offices upon fifteen (15) work days prior 
written request to perform a record inspection or a full audit through an 
independent third party auditor, through City staff, or otherwise.  Any audit or 
inspection shall be conducted during HCBF’s normal business hours.  The Party 
initiating the audit or inspection shall bear its full cost, including the retrieval and 
copying of documents, and may not pay for the audits with the funds in the 
AQMF.  During the term of this Agreement, the BOHC, the City, or Petitioners or 
their designated representatives may audit, review, and copy any and all non-
privileged and non-confidential writings (as that term is defined in Section 250 of 
the California Evidence Code) of HCBF arising from or related to this Agreement, 
whether such writings are (a) prepared by HCBF or any individual or entity acting 
for or on behalf of HCBF, and (b) without regard to whether such writings have 
previously been provided to City or Petitioners.  HCBF shall keep records for 
three years following the close of any project funded under this Agreement. 

 
9. Reporting and Meeting Requirements.   

 
a. Reporting Requirements.  HCBF will submit an annual report to the 

Parties that describes the requests for proposals, grants, and 
administrative costs for the prior year.  This report will also describe 
HCBF’s progress in allocating the monies in the AQMF and how the 
grants issued under this Agreement reduce Port-related air emissions. 
This report may be submitted concurrently with the report of administrative 
needs under the TraPac MOU Port Community Mitigation Trust Fund 
(“PCMTF”) specified in the Operating Agreement of the TraPac MOU, 
Harbor Department Agreement No. 10-912, Paragraph 5(F).  The report 
shall be followed with a presentation to the BOHC, concurrent with the 
BOHC’s consideration of the PCMTF administrative budget under the 
TraPac MOU.  
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b.  Meeting Requirements.   
 

i. HCBF shall convene meetings with the Petitioners before the 
HCBF makes a final decision to make an award to a Grantee.  
The purpose of such meetings will be to obtain Petitioners’ input 
on HCBF’s evaluation of proposals and potential grantees.  
 

ii. HCBF shall convene meetings with all the Grantees and the 
Parties, at least once a year to monitor, evaluate, and report on 
the projects funded from the AQMF, and to facilitate 
collaboration among the Grantees and the Parties.  Such 
meetings may include technical experts and technology 
company representatives.  The City, BOHC, and the Petitioners’ 
participation in these meetings is encouraged but not required.  
At such meetings, HCBF will provide updates regarding HCBF’s 
administration of the funds.   
 

10.  Affect of the Agreement on Other HCBF Programs.  This Agreement shall not 
affect the implementation or funding for projects that HCBF may have in 
connection with the TraPac MOU or any other programs. 
 

11. Dispute Resolution.  Any dispute arising from this Agreement shall be resolved 
pursuant to Section 4 hereof, if it concerns early termination, and the arbitration 
provisions outlined in the ASJ, Section VII, if it concerns any other matter.   

 
12. Indemnification.  Each Party agrees to indemnify, defend, and hold harmless the 

other Parties with respect to any loss, cost, expense or liability incurred by such 
other Parties with respect to the indemnifying Party’s own obligations, including 
without limitation funding obligations, under this Agreement; provided, however, 
that no Party shall be obligated to indemnify another Party for any loss, cost, 
expense, or liability that is caused by the gross negligence or willful misconduct 
of such other Party.   

 
13. Independent Contractor.  HCBF, in the performance of the work required by this 

Agreement, is an independent contractor and not an agent or employee of City.  
HCBF shall not represent itself as an agent or employee of the City and shall 
have no power to bind the City in contract or otherwise.  Furthermore, any 
contractor or subcontractor of HCBF is acting as an independent contractor and 
not as an agent or employee of HCBF, the Harbor Department, or the City. 
 

14. Compliance with Applicable Laws.  The Parties shall comply with all federal, 
state, municipal, local, and departmental laws, ordinances, rules, regulations, 
and orders.  If in any instance a City standard is more stringent than a state, 
federal, or other requirement, the City standard shall be followed. 
 
 a. Affirmative Action.  HCBF, during the performance of this   
  Agreement, shall not discriminate in its employment practices  
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  against any employee or applicant for employment because of  
  employee’s or applicant’s race, religion, national origin, ancestry,  
  sex, age, sexual orientation, disability, marital status, domestic  
  partner status, or medical  condition.  The provisions of Section  
  10.8.4 of the Los Angeles Administrative Code shall be   
  incorporated and made a part of this Agreement.  All subcontracts  
  awarded shall contain a like nondiscrimination provision.  See  
  Exhibit “D.” 
 
 b. Small/Very Small Business Enterprise Program And Local Business 
  Preference Program.  It is the policy of the BOHC to provide   
  Small  Business Enterprises (SBE), Very Small Business   
  Enterprises (VSBE) and Minority-Owned, Women-Owned, Disabled 
  Veteran Business Enterprises and all Other Business Enterprises  
  (MBE/WBE/DVBE/OBE) an equal opportunity to participate in the  
  performance of all City contracts in all areas where such contracts  
  afford such participation opportunities. HCBF shall assist the  
  City in implementing this policy and shall use its best efforts to  
  afford the opportunity for SBEs, VSBEs, MBEs, WBEs, DVBEs, and 
  OBEs to achieve participation in subcontracts where such   
  participation opportunities present themselves and attempt to  
  ensure that all available business enterprises, including SBEs,  
  VSBEs, MBEs, WBEs, DVBEs, and OBEs, have equal participation 
  opportunity which might be presented under this Agreement.  See  
  Exhibit “E.” 
 
  It is also the policy of the BOHC to support an increase in   
  local and regional jobs.  The BOHC’s Local Business    
  Preference Program aims to benefit the Southern California region  
  by increasing jobs and expenditures within the local and regional  
  private sector.  HCBF shall assist the City in implementing this  
  policy and shall use its best efforts to afford the opportunity for  
  Local Business Enterprises to achieve participation in subcontracts  
  where such participation opportunities present themselves. 
 
  NOTE:  Prior to being awarded a contract with the City, HCBF and  
  all subcontractors must be registered on the City’s Contracts  
  Management and Opportunities Database, Los Angeles Business  
  Assistance Virtual Network (LABAVN), at http://www.labavn.org.   
  
 c. Conflict Of Interest.  It is hereby understood and agreed that the  
  Parties to this Agreement have read and are aware of the   
  provisions of  Section 1090 et seq. and Section 87100 et seq. of the 
  California Government Code relating to conflict of interest of public  
  officers and employees, as well as the Los Angeles Municipal Code 
  (LAMC) Municipal Ethics and Conflict of Interest provisions of  
  Section 49.5.1 et seq. and the Conflict of Interest Codes of the City  
  and the Department.  All parties hereto agree that they are unaware 
  of any financial or economic interest of any public officer or   
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  employee of City relating to this Agreement.  Notwithstanding any  
  other provision of this Agreement, it is further understood and  
  agreed that if such financial interest does exist at the inception of  
  this Agreement, City may immediately terminate this Agreement by  
  giving written notice thereof. 
 
 d. Trademarks, Copyrights, And Patents. HCBF agrees to save,  
  keep, hold harmless, protect and indemnify the City and any of its  
  officers or agents from any damages, cost, or expenses in law or  
  equity from infringement of any patent, trademark, service mark or  
  copyright of any person or persons, or corporations in consequence 
  of the use by City of any materials supplied by HCBF in the   
  performance of this Agreement. 
 

e. Proprietary Information.  City disclaims any and all ownership or 
proprietary rights to any and all discoveries, inventions, 
developments, specifications, patents, know-how, trade secrets, 
computer programs or other proprietary information developed by 
HCBF or HCBF’s contractors, subcontractors, or grantees for the 
projects funded under this Agreement.   

   
 f. Service Contractor Worker Retention Policy And Living Wage  
  Policy Requirements. The Board of Harbor Commissioners of the  
  City of Los Angeles adopted Resolution No. 5771 on January 13,  
  1999, agreeing to adopt the provisions of Los Angeles City   
  Ordinance No. 171004 relating to Service Contractor Worker  
  Retention (SCWR), Section 10.36 et seq. of the Los Angeles  
  Administrative Code, as the policy of the Department.  Further,  
  Charter Section 378 requires compliance with the City’s Living  
  Wage requirements as set forth by ordinance, Section 10.37 et seq. 
  of the Los Angeles Administrative Code.  HCBF shall comply with  
  the policy wherever applicable.  Violation of this provision, where  
  applicable, shall entitle the City to terminate this Agreement and  
  otherwise pursue legal remedies that may be available. 
 
 g. Wage And Earnings Assignment Orders / Notices Of 
  Assignments.  HCBF and/or any contractors are obligated to fully  
  comply with all applicable state and federal employment reporting  
  requirements for the HCBF and/or contractors’ employees. 
 
  The HCBF and/or contractors shall certify that the principal   
  owner(s) are in compliance with any Wage and Earnings   
  Assignment Orders and Notices of Assignments applicable to them  
  personally.  The HCBF and/or contractors will fully comply with all  
  lawfully served Wage and Earnings Assignment Orders and   
  Notices of Assignments in accordance with Cal. Family Code  
  Sections 5230 et seq.  The HCBF or contractors will maintain  
  such compliance throughout the term of this Agreement. 
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h. Equal Benefits Policy.  The Board of Harbor Commissioners of the 
City of Los Angeles adopted Resolution No. 6328 on January 12, 
2005, agreeing to adopt the provisions of Los Angeles City 
Ordinance No. 172,908, as amended, relating to Equal Benefits, 
Section 10.8.2.1 et seq. of the Los Angeles Administrative Code, as 
a policy of the Department.  HCBF shall comply with the policy 
wherever applicable.  Violation of this policy shall entitle the City to 
terminate any Agreement with HCBF and pursue any and all other 
legal remedies that may be available.  See Exhibit “F.” 

 
i. Compliance With Los Angeles City Charter Section 470(c)(12).  

HCBF, contractors, and their principals are obligated to fully comply 
with City of Los Angeles Charter Section 470(c)(12) and related 
ordinances, regarding limitations on campaign contributions  and 
fundraising for certain elected City officials or candidates for elected 
City office if the agreement is valued at $100,000 or more and 
requires approval of a City elected official.  Additionally, HCBF is 
required to provide and update certain information to the City as 
specified by law.  Any contractor subject to Charter Section 
470(c)(12), shall include the following notice in any contract with a 
contractor expected to receive at least $100,000 for performance 
under this Agreement:  

 
Notice Regarding Los Angeles Campaign Contribution and 

Fundraising Restrictions 
 
  As provided in Charter Section 470(c)(12) and related ordinances,  
  you are a contractor on Harbor Department Agreement No.   
  ________.  Pursuant to City Charter Section 470(c)(12), contractor  
  and its principals are prohibited from making campaign   
  contributions and fundraising for certain  elected City officials or  
  candidates for elected City office for 12 months after the Agreement 
  is signed.  Contractor is required to provide to HCBF names and  
  addresses of the contractor’s principals and contact information  
  and shall update that information if it changes during the 12 month  
  time period. Contractor's information must be provided to HCBF  
  within 10 business days.  Failure to comply may result in   
  termination of the Agreement or any other available legal remedies  
  including fines.  Information about the restrictions may be found at  
  the City Ethics Commission's website at http://ethics.lacity.org/ or  
  by calling 213-978-1960.  
 
  HCBF, contractors, and their principals shall comply with these  
  requirements and limitations.  Violation of this provision shall entitle  
  the City to terminate this Agreement and pursue any and all legal  
  remedies that may be available.   
 

15. Notices.  In all cases where written notice is to be given under this Agreement, 
service shall be deemed sufficient if said notice is both deposited in the United 
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States mail, postage prepaid and sent via e-mail.  When so given, such notice 
shall be effective from the date of the e-mail.  For the purpose hereof, unless 
otherwise provided by notice in writing from the respective parties, notice shall be 
directed to the following individuals representing the Parties to this Agreement:  
 
  City’s Harbor Department:  
  Los Angeles Harbor Department 
  P.O. Box 151 
  San Pedro, California 90733-0151 
  Attn:  Executive Director 
  Email: gene_seroka@portla.org 
   
  Petitioners:  
  c/o Natural Resources Defense Council 
  1314 Second Street 
  Santa Monica, CA 90401 
  Attn:  Melissa Lin Perrella 
  Email: mlinperrella@nrdc.org 
 
  Harbor Community Benefit Foundation 
  302 W. 5th Street, Suite 300 
  San Pedro, CA 90731 
  Attn: Executive Director Ben Schirmer 
  Email: ben@hcbf.org 
 
Nothing herein contained shall preclude or render inoperative service of such 
notice in the manner provided by law. 
 

16. Taxpayer Identification Number (“TIN”).  The Internal Revenue Service (“IRS”) 
requires that all consultants and suppliers of materials and supplies provide a 
TIN to the party that pays them.  HCBF declares that its authorized TIN is:  
45-2487333.  No payments will be made under this Agreement without a valid 
TIN. 
 

17. State Tidelands Grants.  This Agreement is entered into in furtherance of and as 
a benefit to the State Tidelands Grant and the trust created thereby.  Therefore, 
this Agreement is at all times subject to the limitations, conditions, restrictions 
and reservations contained in and prescribed by the Act of the Legislature of the 
State of California entitled “An Act Granting to the City of Los Angeles the 
Tidelands and Submerged Lands of the State Within the Boundaries of Said 
City,” approved June 3, 1929 (Stats. 1929, Ch. 651), as amended, and provisions 
of Article VI of the Charter of the City of Los Angeles relating to such lands.  
Parties agree that any interpretation of this Agreement and the terms contained 
herein must be consistent with such limitations, conditions, restrictions, and 
reservations. 
 

18. Harbor Revenue Fund. The Parties acknowledge that the Harbor Revenue Fund, 
as that term is defined in Section 656 of City’s Charter, constitutes the funding 
source for all funds paid or expended under this Agreement and that, as such, 
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the laws, rules, and regulations applicable to such Harbor Revenue Fund must 
be complied with in the performance of this Agreement, including without 
limitation California Public Resources Code Sections 6009.1 and 6306.   
 

19. Changes to the ASJ.  To the extent that the ASJ is modified or interpreted by a 
court of law to allow any portion of the Mitigation Payment to be allocated to 
purposes other than to reduce Port-related air emissions, this Agreement shall 
enable and govern the administration of such funds. 
 

20. Construction of Agreement. This Agreement shall not be construed against the 
Party preparing the same, shall be construed without regard to the identity of the 
person who drafted such and shall be construed as if all Parties had jointly 
prepared this Agreement and it shall be deemed their joint work product; and any 
uncertainty or ambiguity shall not be interpreted against any one Party.  As a 
result of the foregoing, any rule of construction that a document is to be 
construed against the drafting Party shall not be applicable. 
 

21. Titles and Captions.  The Parties have inserted the paragraph and section titles 
in this Agreement only as a matter of convenience and for reference, and the 
titles in no way define, limit, extend, or describe the scope of this Agreement or 
the intent of the Parties in including any particular provision in this Agreement. 
 

22. Modification in Writing.  This Agreement may be modified only by written 
agreement of all Parties.  Any such modifications are subject to all applicable 
approval processes required by, without limitation, City’s Charter and City’s 
Administrative Code. 
 

23. Waiver.  A failure of any Party to enforce the Agreement upon a breach or default 
shall not waive the breach or default or any other breach or default.  All waivers 
shall be in writing. 
 

24. Governing Law.  This Agreement is made and entered into in the State of 
California and shall in all respects be construed, interpreted, enforced, and 
governed under and by the laws of the State of California, without reference to 
choice of law rules.  
 

25. Severability.  Should any part, term, condition, or provision of this Agreement be 
declared or determined by any court of competent jurisdiction to be invalid, 
illegal, or incapable of being enforced, the validity of the remaining parts, terms, 
conditions, or provisions of this Agreement shall not be affected thereby, and 
such invalid, illegal, or unenforceable part, term, condition, or provision shall be 
treated as follows: (a) if such part, term, condition, or provision is immaterial to 
this Agreement, then such part, term, condition, or provision shall be deemed not 
to be a part of this Agreement; or (b) if such part, term, condition, or provision is 
material to this Agreement, then the Parties shall work together to revise the part, 
term, condition, or provision such that they mutually agree to it and that it 
complies with the applicable law or public policy and to effect the original intent of 
the Parties as closely as possible. 
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26. Jurisdiction.  The Parties consent to the sole jurisdiction of the courts of the State 
of California for the enforcement of this Agreement. 
 

27. Integrated Agreement.  This Agreement contains the entire understanding and 
agreement between the Parties with respect to the matters referred to herein.  No 
other representations, covenants, undertakings, or prior or contemporaneous 
agreements, oral or written, regarding such matters which are not specifically 
contained, referenced, and/or incorporated into this Agreement by reference shall 
be deemed in any way to exist or bind any of the Parties.  Each Party 
acknowledges that it has not been induced to enter into the Agreement and has 
not executed the Agreement in reliance upon any promises, representations, 
warranties, or statements not contained, referenced, and/or incorporated into the 
Agreement.  THE PARTIES ACKNOWLEDGE THAT THIS AGREEMENT IS 
INTENDED TO BE, AND IS, AN INTEGRATED AGREEMENT. 
 

28. Interpretation of the ASJ.  The City and Petitioners acknowledge and agree as 
follows:  (i) references to the “Port” and “City” in the ASJ shall be interpreted to 
be to the same legal entity, the City of Los Angeles, acting by and through its 
Board of Harbor Commissioners, not to the Board of Harbor Commissioners 
itself; and (ii)  City’s approximate $ 5,226,944  commitment of funds to HCBF 
under this Agreement shall constitute partial performance of the City’s obligations 
to provide for an independent air quality program under the ASJ and under 
Section VIII.B.; (iii) all amounts committed  under this Agreement shall be 
committed  pursuant to Section VIII of the ASJ, Mitigation of China Shipping 
Terminal and Other Port Impacts.  If any of the aforementioned $5,226,944  is 
returned to the City, however, the City shall to the best of its ability allocate those 
funds for use in accordance with the ASJ (page 24, lines 11–13), and Petitioners 
reserve any and all rights to ensure such allocation. 
 

29. Exhibits; Sections.  All exhibits to which reference is made in this Agreement are 
deemed incorporated in this Agreement.  To the extent the terms of an exhibit 
conflict with or appear to conflict with the terms of the body of the Agreement, 
except with regard to the ASJ, the terms of the body of the Agreement shall 
control.  References to paragraphs and sections are to paragraphs and sections 
of this Agreement unless stated otherwise. 
   

30. Force Majeure.  No Party shall be liable or deemed to be in default for any delay 
or failure to perform its obligations under this Agreement if such delay or failure 
results from acts of God, riot, war, civil unrest, flood, earthquake, or other cause 
beyond such Party’s reasonable control. 
 

31. Counterparts.  This Agreement may be executed in one or more counterpart 
copies.  Each counterpart copy when so executed shall be deemed to be an 
original and all of the counterpart copies together shall constitute one fully 
executed agreement. 
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 IN WITNESS WHEREOF, the parties hereto have executed this Agreement on 
the date to the left of their signatures. 
 

HARBOR COMMUNITY BENEFIT FOUNDATION 

 

By:      __________________________________ Date:  ____________   
Ben Schirmer, Executive Director 
Harbor Community Benefit Foundation 

 
 
CITY OF LOS ANGELES, 
a municipal corporation, acting by and through 
its Board of Harbor Commissioners 
 
 
 
By:        Date:    
 Eugene D. Seroka, Executive Director 
 
 
 
Attest: _______________________      Date:    
 Board Secretary 
 
 
APPROVED AS TO FORM AND LEGALITY 
MICHAEL N. FEUER, Los Angeles City Attorney 
JANNA B. SIDLEY, General Counsel 
 
 
By:        Date:    
 Christopher B. Bobo, Assistant 
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PETITIONERS: 
 
 
By:        Date:    

Melissa Lin Perrella 
 Natural Resources Defense Council 
 
 
 
By:        Date:    
 San Pedro and Peninsula Homeowners’  
 Coalition 
 
 
By:        Date:    
 San Pedro Peninsula Homeowners 
 United, Inc.  
 
 
By:        Date:    
 Coalition for Clean Air, Inc. 
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EXHIBIT A 
 

PETITIONERS IN THE CHINA SHIPPING LITIGATION 
 
 

1. Natural Resources Defense Council, Inc. 
1314 Second Street 
Santa Monica, CA 90401 
 

2. San Pedro and Peninsula Homeowners’ Coalition 
P.O. Box 1106 
San Pedro, CA  90733 
 

3. San Pedro Peninsula Homeowners United, Inc. 
822 Eastman Place 
San Pedro, CA  90731 
 

4. Coalition for Clean Air, Inc. 
800 Wilshire Blvd., Suite 1010 
Los Angeles, CA  90017 
 

 
 
 
 




















































































































































